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BEFORE: BARBER, KNOPF, AND SCHRCDER, JUDGES.
SCHRODER, JUDGE: M chael Bruce Nei ghbors petitions for a review
of a decision of the Wirkers’ Conpensati on Board which affirned
the Admi nistrative Law Judge' s order of June 14, 2004, requiring
Nei ghbors to participate in vocational rehabilitation services.
As the requirenment was reasonable, we affirm

Nei ghbors suffered a work-related i njury on January 8,
2001. He was awarded 100% occupational disability in an opinion

and award dated August 6, 2002, which also required Neighbors to



undergo a vocational rehabilitation evaluation pursuant to KRS
342.710. Neighbors only partially conpleted the eval uati on,
because he was of the opinion that he could not do the
rehabilitation training due to his physical condition.

Nei ghbors was asked to conplete the eval uation. Nei ghbors
reiterated that retraining was not possible because of his
conti nui ng nedi cal problens, and he did not participate further
in the process.

River City Interiors filed a notion to reopen the
original claim seeking a reduction in Neighbors’ conpensation
paynments because Nei ghbors was not participating in the
vocational rehabilitation process as ordered. |In an opinion and
order dated June 14, 2004, the ALJ found:

Fromreview of the record, it is
apparent that a referral for vocational
eval uation was made [] in the [August 6,
2004] Opinion and Award at plaintiff’s
request. After the Award was entered,
plaintiff did undergo eval uation for
vocational rehabilitation services on
Oct ober 25, 2002 at Elizabethtown Technica
Col l ege. Thereafter, plaintiff did consult
Wi th sonmeone at the Departnent of Wrkers’
G ai ms regardi ng potential vocationa
rehabilitation. Possible retraining
benefits were discussed with plaintiff. The
file was set to be closed because plaintiff
said that he did not consider hinself able
to participate further due to his physica
condi tion.

One of the primary purposes of Chapter
342 is to restore an injured enpl oyee to
gai nful enmploynent. . . . [I]t does not
appear that there is anything that prevents
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further participation by plaintiff in
rehabilitation. Al though there is no
witten report other than the letters in
evidence, it is apparent fromthose letters
that a retraining programwould be practical
and is likely, with willing participation by
plaintiff to return himto suitable gainfu
enploynment. Plaintiff is unable to perform
wor k for which he has previous training or
experience. . . . Although reduction in

i ncone benefits is not ordered at this tine,
it is inportant to note that plaintiff has
not shown any reason why he cannot or shoul d
not participate in vocationa

rehabilitation. | find that plaintiff’s
condi tion does not prevent himfrom
participating. He is expected to willingly
participate in this vocationa
rehabilitation.

In an opinion entered on Decenber 21, 2004, the Board
af firmed, finding:

In light of the procedural history of
this claim we believe any error, if any, in
the ALJ's June 14, 2004 order is harm ess.
Nei ghbors is getting the benefit of the
vocational rehabilitation process he
requested and was awarded in the origina
opi nion and award, and River City is not
contesting liability for the resultant
expense. W note that 803 KAR 25:101,
Section 4(6) specifically provides:

Upon recei pt of the vocationa
eval uation report, the enpl oyee
and the enpl oyer or insurance
carrier shall cooperate in the

i mpl ement ati on of services
designed to restore the enpl oyee
to suitabl e enpl oynent.

Nothing in the ALJ's order precludes

conpl eti on of the vocational eval uation
process and report by Wirkers’ Clainms if, as
it appears, a formal report was never
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finalized. |If it is discovered, as the

eval uation and rehabilitation process
proceed, that grounds exist for reopening
pursuant to KRS 342. 125, then an appropriate
notion may be filed at that tine.

The ALJ, as fact finder, has the sole authority to
determ ne the weight, credibility, substance and inferences to

be drawn fromthe evidence. Par amount Foods, Inc. v. Burkhardt,

695 S.W2d 418 (Ky. 1985). \Where evidence is conflicting (the
ALJ decided fromthe evidence that Nei ghbors should and can

participate in the eval uati on, whereas Nei ghbors had only his

opi ni on that he cannot participate in vocational rehabilitation
training due to his physical condition), the ALJ may choose whom

and what to believe. Pruitt v. Bugg Brothers, 547 S.W2d 123

(Ky. 1977). The ALJ may choose to believe parts of the evidence
and di sbelieve other parts, even when it cones fromthe sane

Wi tness or the sane party’s total proof. Caudill v. Maloney’s

Di scount Stores, 560 S.W2d 15 (Ky. 1977).

The function of the Court of Appeals in reviewi ng a
deci sion of the Wrkers’ Conpensation Board is to correct the
Board only where the Court perceives the Board has overl ooked or
m sconstrued statutes, precedent, or has flagrantly erred in
assessing the evidence so as to cause a gross injustice.

Western Baptist Hospital v. Kelly, 827 S.W2d 685 (Ky. 1992).

In order for the ALJ to nake an i nformed deci sion on vocati ona

rehabilitation training, it is reasonable to require Neighbors
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to undergo the evaluation, therefore, the decision of the

Wor kers' Conpensation Board is affirned.
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