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BEFORE: HENRY, MANULTY, AND M NTON, JUDGES.
HENRY, JUDGE: Charles Shoemaker appeals from an opinion of the
Wr kers’ Conpensation Board affirm ng the decision of the
Adm ni strative Law Judge (ALJ), which awarded Shoenaker benefits
but denied any award resulting frominjuries to his cervical
spine, which he clains resulted fromthe sane accident. W
affirm

On May 28, 2001, Shoenmaker was driving a concrete

truck for Irving Materials, Inc., (IM), when a front tire blew,



causi ng Shoenmaker to lose control. The truck Ieft the roadway
and turned onto its side. Shoenaker sustained injuries
including fractured ribs and conpression fractures of sone
t horaci c vertebrae. Shoemaker was able to return to work at IM
on August 27, 2001.

In February 2002 Shoemaker went to Dr. Paul Rice
conpl ai ni ng of headaches, neck pain and shoul der pain. Dr. Rice
referred Shoemaker to Dr. John Harpring. After further testing
Dr. Harpring diagnosed cervical spondyl osis® and cervi cal
stenosi s>. On January 24, 2003, Dr. Harpring and Dr. Mtchell
Canpbel | performed an anterior cervical discectony® and fusion of
Shoenmaker’s C5-6 and C6-7 vertebrae. Shoemaker returned to
full-time work at IM on May 1, 2003. In July, 2003, Shoenaker
resigned his job at M and noved to Tennessee. Dr. Harpring
rel eased Shoemaker fromhis care without work restrictions on
July 30, 2003.

The ALJ thoroughly reviewed the nedical and | ay
evi dence and awar ded Shoenaker benefits based on the 8%
i mpai rment rating assessed by Dr. Geis. Neither Dr. Geis nor

Dr. Schiller (another review ng physician) were persuaded that

!Any of various degenerative diseases of the spine.

2Narrowi ng of the dianeter of an opening or orifice; in this case narrow ng of
the opening of the cervical vertebrae.

3Surgical renoval of the intervertebral disc, a tough elastic structure
bet ween t he vertebrae.



Shoemaker’s neck problens resulted fromthe May 28, 2001
accident. Both believed that the damage to Shoenaker’s cervica
spine nost likely resulted fromthe effect of the natural aging
process on Shoemeker’s degenerative cervical disc disease. The
Wor ker’ s Conpensation Board affirned the decision of the ALJ,
and this appeal followed.

On appeal Shoenaker urges us to reverse the decision
of the Board because he clains that the nedical opinions of Dr.
Geis and Dr. Schiller, upon which the ALJ relied, are “fatally
fl awed and therefore not credible”. He also clains that the ALJ
i nappropriately drew nedi cal concl usi ons beyond the scope of the
evi dence, and therefore erred as a matter of |law in determ ning
t he nedi cal cause of Shoemaker’s cervical condition.

“The function of further review of the [Wrkers’
Conpensati on Board] in the Court of Appeals is to correct the
Board only where the Court perceives the Board has overl ooked or
m sconstrued controlling statutes or precedent, or conmmtted an
error in assessing the evidence so flagrant as to cause gross

injustice”. Wstern Baptist Hospital v. Kelly, 827 S.W2d 685,

687-688 (Ky. 1992). In review ng decisions of the Board in
whi ch the cl ai mant was unsuccessful, “the question before the
court is whether the evidence was so overwhel m ng, upon
consideration of the entire record, as to have conpelled a

finding in his favor”. Wl f Creek Collieries v. Ctum 673




S.W2d 735, 736 (Ky.App. 1984). Not only does the ALJ have sol e
authority to determne the quality, character and substance of

t he evidence, Square D Co. v. Tipton, 862 S.W2d 308, 309 (Ky.

1993, citing Paranount Foods, Inc., v. Burkhardt, 695 S.W2d 418

(Ky. 1985), but also to judge the weight and inferences to be

taken therefrom MIller v. East Kentucky Beverage/ Pepsi co,

Inc., 951 S.W2d 329, 331 (Ky. 1997). The ALJ may reject any
testinmony, and may believe or disbelieve various parts of the

evidence. Mgic Coal Co. v. Fox, 19 S.W3d 88, 96 (Ky. 2000),

citing Caudill v. Ml oney’'s D scount Stores, 560 S.W2d 15, 16

(Ky. 1977). The sane is true of nedical evidence, including

conflicting testinmony by physicians. Pruitt v. Bugg Bros., 547

S.W2d 123, 125 (Ky. 1977). Having reviewed the record and the
deci sions of the ALJ and the Board, we find no flagrant error in
assessing the evidence, but rather a choice between conflicting
evi dence by the ALJ, which we have no authority to disturb. See

Square D. Co. v Tipton, at 309.

The basis of Shoemaker’s argunent that the ALJ drew
medi cal concl usi ons beyond the scope of the evidence, and
therefore erred in the determ nation of nedical causation of
Shoemaker’ s nedical condition, is found in the foll ow ng
statenment fromthe ALJ's findings of fact:

It was noted that Petitioner had been
brought to the hospital in a soft cervica



coll ar, however, that appears to be pretty
wel | standard MO after a traumatic event.

This sentence occurs in the mddle of a paragraph in
whi ch the ALJ thoroughly discusses Shoenmaker’s nedical findings
whi ch were reported shortly after his accident. The gist of
this argunment seens to be that the statenent referred to above
i ndicates that the ALJ wongfully disregarded evi dence of
Shoenmaker’s neck injury. Regarding the cervical spine
conplaint, the ALJ found that although Shoemaker was brought to
the hospital in a soft cervical collar, the contenporaneous
nmedi cal records do not indicate that he conpl ai ned of neck pain
or of an injury to his neck, nor do they contain a nedica
di agnosis of a cervical spine injury resulting fromthe
accident. Wen read in their entirety the findings of fact
reflect a careful weighing of the avail abl e nedi cal evi dence.
The comrent conplained of is nuch nore in the nature of a
passing remark than a “nedical conclusion”. Weighing the
evi dence, and deciding which inferences to take therefrom is

the job of the ALJ. Mller v. East Kentucky Beverage/ Pepsi co,

at 331; Magic Coal Co. v. Fox, at 96. The decision of the

Wor kers’ Conpensation Board is affirmed.

ALL CONCUR
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