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BEFORE: M NTON AND SCHRODER, JUDGES; EMBERTON, SENI OR JUDGE.!
SCHRCDER, JUDGE: This appeal involves a boundary |ine dispute
bet ween two properties |located on the Bart Garrett Branch of
Calf Creek in Floyd County, Kentucky, and the extent of a
roadway reservation in a deed on the left hand side of Bart
Garrett Branch. The trial court viewed the property, read the
depositions, reviewed the maps and phot ographs in evidence, and

made a decision in favor of Jerry and Wanda Lowe (the Lowes).

! Senior Judge Thomas D. Emberton sitting as Special Judge by assignnent of
the Chief Justice pursuant to Section 110(5)(b) of the Kentucky Constitution
and KRS 21.580.



Qur review of the record |eads us to conclude that the tria
court’s findings were not clearly erroneous. Hence, we affirm

That part of the common boundary line in dispute
revol ves around a call in the deeds froma rock with an “X’ on
it to a locust tree with three hacks on it. The rock is huge
and still visible today, but the |locust tree is |long gone. In
its place, or near where the |locust tree used to be, is a stee
pol e which turned out to be an old bunper jack. The bunper jack
isinline with the calls in the deed and |lines up with the old
property boundary fence, which supports the appellees’ |ocation
of the boundary line and was convincing to the trial judge.

To assist the trial court in its decision, both sides
engaged a surveyor to map out the calls in the deeds. The
surveyors canme to different conclusions because their survey
techniques were different. Randall Stewart, the Lowes’
surveyor, viewed the property and | ooked for nonunents to
correspond to the deed calls. He l|located the rock wwth the “X
on it and the old fence line where the |ocust tree was supposed
to be. The fence Iine had a nunber of older trees grown into
the wire which showed it had been there awhile. He could not
| ocate a locust tree with three hacks, but he did find the
bunper jack in the sanme |ine about where he expected to find the

| ocust tree. Fromthe bunper jack to the “X’ rock he drew the



call as a straight line. Qher lay witnesses, including a prior
owner, testified the bunper jack replaced the | ocust tree.

The Sellards’ surveyor, Phillip Potter, took a
di fferent approach in drawing a map. He viewed the property and
the deeds with the call in question. He also |ocated the rock
wth the “X” onit and failed to locate the |locust tree with the
three hacks on it. At this point he platted a Iine according to
where Phyllis Sellard renenbered the property |ine going, which
did not follow any nonunents, other than the rock with the “X’

The appel lants’ first argunent on appeal is that the
trial court’s finding as to the location of the boundary line is
agai nst the cl ear preponderance of the evidence. W disagree.
In reviewwng the trial court’s decision, we cannot disturb the
findings of fact unless clearly erroneous. CR 52.01; Croley v.
Alsip, 602 S.W2d 418 (Ky. 1980). Wen the trial court has
conflicting surveys, as here, the fact finder may choose between
the conflicting opinions of the surveyors, or even accept sone
evi dence and not other, as the trier of fact determ nes the
credibility and the weight that is to be given the evidence.

Lewis v. Bl edsoe Surface Mn. Co., 798 S.W2d 459, 461 (Ky.

1990): Calloway v. Calloway, 832 S.W2d 890, 893 (Ky.App. 1992).

A few rules of construction also cone into play where there is a
conflict or anmbiguity in the description. NMnunents in a survey

prevail over any course and di stance. Kennont Coal Co. v.
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Conbs, 243 Ky. 328, 48 S.W2d 9 (1932). Oher natural or
artificial nonunents take priority over maps, plats, and field

notes. diver v. Mincy, 262 Ky. 164, 89 S.W2d 617 (1935).

When a nmonunent has been obliterated or lost (i.e. the |ocust
tree), the position of the nmonunment nust be determ ned by resort
to the other calls or by the aid of Iines or corners marked at
the tinme when the original nonunment was presunably in existence
(i.e. the old fence line). 11l American Law O Property, 8§
12.111 (A J. Casner ed. 1952). 1In this case, the trial court
viewed all the evidence and cane to different conclusions than
the appellants. |Its findings are supported by substantia

evi dence and we will not disturb themas to the boundary Iine

i ssue. Bashamv. WIkins, 851 S.W2d 491 (Ky. App. 1993).

Appel I ants’ second argunent is that the trial court
erred in limting the use of the easenent. A reservation in a
1983 deed reserved “the access road to their remaining property
and honme on the right hand side of said branch . . . .” In
1983, the county road dead-ended near the intersection of the
Birch Branch with the Bart Garrett Branch. [In 1998 and 1999,
t he appel | ants had bul | dozer work done to extend the easenent or
roadway to other property they owned up the hollow. The dozer
work was on the left side of the Bart Garrett Branch, which now
bel ongs to appellees, but the trial court found the appellants

could build an access road over their land on the right side of
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the Bart Garrett Branch. The appellants contend the tria
court’s interpretation gives themno easenent, but we disagree.
As the trial court pointed out, the property line goes to the
Bart Garrett Branch, not to the county road. Also, the driveway
serves the house that existed in 1983. The subsequent extension
is for serving future houses. W agree with the trial court

t hat appel |l ants cannot enlarge or extend the origina

reservation. Plunkett v. Weddi ngton, 318 S. W2d 885, 888 (Ky.

1958).

Appel lants’ final argunent is that they and their
predecessors adversely held the disputed area and the trial
court erred in not finding so. The trial court did not nake
findings as to adverse possession, and was not requested to do
so in a CR 52.02 notion. Such om ssion precludes our review of

that issue. CR 52.04; Bennett v. Horton, 592 S.W2d 460, 464

(Ky. 1979).
For the foregoing reasons, the judgnent of the Fl oyd

Circuit Court is affirned.
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