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BEFORE: HENRY AND SCHRODER, JUDGES; EMBERTON, SENI OR JUDGE.‘!
EMBERTON, SENI OR JUDGE: This appeal centers upon the proper
application of the “2-multiplier” provided for in KRS
342.730(1)(c)2 to the stipulated facts of this case. The
Workers’ Conpensation Board determ ned that the enhanced

statutory benefit is available only to injured enpl oyees who

! Seni or Judge Thomas D. Emberton sitting as Special Judge by assignnment of

the Chief Justice pursuant to Section 110(5)(b) of the Kentucky Constitution
and KRS 21.580.



return to work at wages equal to or greater than their average
weekly wage at the tine of injury and who are thereafter unable
to sustain that enploynent. The Board further determ ned that
in applying the statute, the focus nust be upon the level of a
wor ker’ s post-injury wages, not upon the source of those wages.
Finding no error in the Board' s analysis, we affirm

The facts pertinent to our review were stipul ated by
the parties. Appellant Thomas sustained a work-related injury
in the course of her enploynent as a bus driver for appellee
Jefferson County Board of Education. At the tinme of injury,
appel l ant’ s average weekly wage was $428.70. She returned to
work for Jefferson County at a higher wage on August 7, 2003 and
resi gned that enpl oynent on October 29, 2003. Less than one
week | ater, appellant comrenced enpl oynent as a bus driver
transporting nmentally disabl ed people for Hazel wood center at
the sane or greater wages than her average weekly wage with
Jefferson County and was continuing to performthat work at the
time of the final hearing before the Adm nistrative Law Judge.

Despite these stipulations, the ALJ found that
appel l ant had only tenporarily returned to work at the same or
greater wage and awarded benefits enhanced by the 2-nultiplier
for the weeks she worked for | ess than the wages she had earned
at Jefferson County. The ALJ directed the parties to confer to

establish the specific weeks that appellant had worked for |ess
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t han her average weekly wage at the tinme of injury. Jefferson
County noved to reconsider the award asserting that the ALJ
failed to give effect to the parties’ stipulation as to
appel lant’s wages and failed to address the proper application
of the multiplier. After correcting her oversight concerning
the stipulation, the ALJ neverthel ess reaffirnmed her decision
regarding the use of the 2-nultiplier during the period of
appel l ant’ s cessation of enploynment with Jefferson County.

Appel | ant subsequent|ly appealed to the Board all egi ng
that she was entitled to application of the “3-nultiplier”
contained in KRS 342.730(1)(c)1. She also maintained that even
if the 2-nultiplier is appropriate, the ALJ erred in directing
the parties to confer as to specific weeks of entitlenent
contendi ng that she was entitled to the enhanced award fromthe
date of injury and placing the burden on Jefferson County to
reopen if it desired nodification of the award. Jefferson
County | odged a cross-appeal alleging an inproper application of
the 2-nultiplier given the stipulations as to appellant’s wages.
The Board set out a thorough and well-reasoned expl anati on of
its conclusion that the statutory provision had not been given
proper effect in this case.

In her appeal to this Court, appellant takes exception
to the Board' s decision but does little nore than set out a

series of questions for this Court to answer. The well-settled
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role of an appellate court in review ng decisions of the

Wor kers’ Conpensation Board is to correct the Board only in

t hose instances in which “the Court perceives the Board has
over |l ooked or mi sconstrued controlling statutes or precedent, or
commtted an error in assessing the evidence so flagrant as to

"2 |n order for us to fulfill that

cause gross injustice.
function, it is incunbent upon the party seeking to overturn the
Board s decision to provide this Court with an argunent,
supported with reference to specific facts of the case,

denonstrating in what way the Board s decision falls within the

Western Baptist Hospital® criterion. Despite the lack of such

argunment in this case, we have neverthel ess reviewed the Board’s
deci sion and have concluded that it fully conports with the
intent of the statute and controlling precedent.

In enacting anendnents to KRS 324.730(1)(b) and (c),
the Legi slature sought to provide a greater incentive for
wor kers who retain the physical capacity to return to their pre-
injury type of enploynent to do so, presumably allow ng themto
earn the sane or greater wages than at the tinme of injury. To
that end, the statute permts an injured worker who continues in
his pre-injury enploynment to receive the basic permanent partia

disability benefit in addition to his wage. Furthernore, the

2 \Western Baptist Hospital v. Kelly, 827 S.W2d 685, 687-8 (Ky. 1992).
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anmendnents of fer workers the statutory assurance that if for any
reason they are unable to maintain their former enpl oynent
earning the sane or a greater wage, they will be entitled to
recei ve double the basic benefit.* In its opinion, the Board
gives full effect to that |egislative purpose and correctly
applies the statute to the stipulated facts of this case:

...in summarizing the nmethod by which the
fact-finder is to calculate and conpare the
claimant’ s pre- and post-injury wages for
pur poses of applying the benefits nultiplier
under subsection (1)(c)2 of KRS 342.730, the
court [in Ball v. Big El k Coal Co. Inc., 25
S.W3d 115 (Ky. 2000)] focuses upon the

| evel of earnings and not the source of

t hose earni ngs.

Consi stent with Laurel Cookie Factory,
[ Laurel Cookie Factory v. Forman, 2002-SC
000867 (a non-published opinion rendered
Sept enber 18, 2003)], we have held that KRS
342.730(1)(c)2 may not be applied to enhance
an award of PPD benefits unless the injured
enpl oyee has returned to work at a wage that
is equal to or exceeds her AWV at the tine
of injury, and thereafter ceases such
enpl oyment. Taki ng the argunment posed by
Thomas to its | ogical conclusion, an injured
enpl oyee who tenporarily returns to work at
greater wages for some enpl oyer other than
t he def endant/enployer and then is forced to
cease that enploynent because of her work
i njury nonet hel ess would not be entitled to
an enhanced award of benefits under Laure
Cooki e Factory, supra. Thonas essentially
woul d have us ignore the fact that, within
four days of ceasing her enploynment at
Jef ferson County, she was working for

4 KRS 342.730(1)(c)2.



anot her enpl oyer earning a weekly wage
greater than her AWV at the tinme of injury,
treating the situation no differently than

i f she had ceased working altogether.
However, Thomas’ argunent does not accord
with either the plain |anguage of the
statute or the policy underlying its
amendnent, as expressed by the suprene court
in both Ball, supra, and Laurel Cookie
Factory, supra.

As we previously noted, appellant has presented no
argunent by which we m ght conclude that the Board' s analysis is
in any way faulty or fails to give proper effect to KRS
342.730(1)(c)2. On the contrary, we fully concur in the Board's
t hought ful and wel | -reasoned opi ni on.

Accordingly, the opinion of the Wrkers’ Conpensation

Board is in all respects affirned.
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