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KNOPF, JUDGE: Cincinnati |nsurance Conpany appeals froma

decl aratory judgnent by the Daviess Circuit Court finding that a
mnor child is a resident of the househol ds of both separated
parents for purposes of underinsured notorist (U M coverage.

C ncinnati Insurance asserts that the undisputed facts of the
case woul d preclude a finding that the child is a resident of his

father’s househol d. In the alternative, Cincinnati |nsurance



argues that the issue of the child s residence is a genuine issue
of material fact which precluded summary judgnent. Because we
agree with G ncinnati Insurance on the |atter argunment, we
reverse the trial court’s summary judgnent and renmand for

addi tional proceedings.

Angel a Yeckering and Danon Osborne are the parents of
Dal | as Osborne, a mnor. Yeckering and Gsborne were never
married, but they were living together at the tinme of Dallas’s
birth. After they separated, Yeckering brought a paternity
action against Gsborne in district court. Once paternity was
established, the district court awarded joint custody of Dall as,
desi gnat ed Yeckering the child s residential custodian, granted
OGsbor ne reasonabl e visitation, and ordered Osborne to pay child
support.

On February 25, 2001, Yeckering was involved in a notor
vehicle accident. Dallas was a passenger in the vehicle and
suffered injuries as a result of the accident. Yeckering, on
Dallas’s behalf, filed a claimfor U M benefits under a business
auto policy issued by Cncinnati |Insurance Conpany to “Danon T.
Gsborne d/ b/a GCsborne Masonry.” Thereafter, C ncinnati |nsurance
filed a conplaint for a declaration of rights requesting a
finding whether Dallas is an insured under its policy with

Gsbhor ne.



After the depositions of Yeckering and Gsborne were
filed in the record, both parties noved for summary judgnent. 1In
an order entered Cctober 18, 2004, the trial court found that
Dallas is covered under the policy. Cincinnati |nsurance now
appeal s.

The issue of coverage in this case turns on the
definition of “insured” in the G ncinnati Insurance policy. In
rel evant part, the U M provision of the insurance policy defines
“Insured” to include “famly nenbers” of the naned insured. The
term“famly nmenber” is further defined to nean:

a person related to you by blood, nmarriage or

adoption who is a resident of your househol d,

including a ward or foster child.

C ncinnati Insurance notes that there is no dispute
concerning the underlying facts. Al though Yeckering and Gsborne
have joint |egal custody, Yeckering is designated as the child s
residential custodian. Pursuant to the custody order, Gsborne
has parenting tine wwth Dallas every other weekend. 1In his
deposition, Gsborne testified that he would usually spend those
weekends with Dallas at the hone of Osborne’s parents, rather
t han at Gsborne’s condom nium Consequently, G ncinnati
I nsurance asserts that, as a matter of law, Dallas is not a
resi dent of Osborne’s household. |In the alternative, G ncinnati
I nsurance argues that the issue of Dallas’s residence is a

guestion of fact and was not appropriate for sunmary judgnent.



Yeckering responds that the parties’ joint custody of Dallas,
conbi ned with OGsborne’s regul ar support of and visitation with
the child, are sufficient to warrant a finding that Dallas is a
resi dent of both househol ds.

This specific issue has never been addressed by a

Kentucky court. In Perry v. Mtorists Mitual |Insurance Co.,! the

Kent ucky Suprenme Court discussed the issue of residency for
pur poses of U M coverage. |In Perry, the father of a daughter who
died in autonobile accident twelve hours after her wedding filed
suit for underinsured notorist benefits against his insurer.
The parties agreed that the daughter had not |ived in her
father’s house for several weeks prior to the weddi ng, but she
still kept nost of her belongings there. Furthernore, the
new yweds’ |iving arrangenents had not been settled at the tine
of their deaths. The U Mcarrier argued that, as a matter of
| aw, the daughter could not be considered a resident of her
father’s household. The Kentucky Suprene Court disagreed,
hol di ng:

Resi dency and intent are questions of fact

and not of |aw where the evidence supports

nore than one inference upon which reasonable

mnds may differ. Therefore, this case was

properly submtted to the jury on the

guestion of whether the deceased was a

resi dent of her father's house. Under the
facts of this case, the intent of the

1860 S.W2d 762 (Ky. 1993).



decedent was prinmary in determ ning her

resi dence. Wiere different inferences can be
drawn from undi sputed facts, intent is a
guestion of fact and not of |aw

Legal residency is based on fact and
intention. . . . As to what is or was one's
resi dence often presents difficult questions
and each case nust be di sposed of on its own
peculiar facts. . . . Kentucky case |aw has
previously defined residence as a factua
pl ace of abode or living in a particular
locality. . . . \ether a new residence has
been acquired or an old residence abandoned
i s dependent on the totality of all facts and
circunstances. . . . Several other
jurisdictions favor the role of the jury and
not the bench to determn ne residency. 2

In Perry, the issue of residence turned on the intent
of the daughter, who was an adult at the time of her death.® The
resi dence of a mnor whose parents have joint custody is a nore

difficult question. In Fenwick v. Fenw ck,* the Kentucky Suprene

Court noted that a “child cannot sinultaneously reside with both

2 Id. at 764 (citations and internal quotations onmtted).

3 See also Janmes v. James, 25 S.W3d 110 (Ky. 2000) In Janes
the driver, the naned insured's son-in-law, stayed with his in-
laws three to five nights a week, but also maintained a separate
resi dence pending the sale of that house. The Suprene Court
affirmed the jury' s finding that the driver did not reside with
t he naned i nsured, even though he planned to permanently reside
with his in-laws after the house was sold. The Court concl uded
that the driver’'s present conduct, not his intention for the
future, controlled the issue of residency. I|d. at 115.
Curiously, the Court’s opinion in Janmes does not cite Perry in
reachi ng this concl usion.

4 114 S.W3d 767 (Ky. 2003).



parents, and in nost cases, the child will spend nore time with

one parent than the other.”®

However, the Suprene Court was

di scussing the nature of joint custody and the general necessity
for designating a prinmary residential custodian, and we do not
believe that the Court intended for this |anguage to have broader
inplications for the question of insurance coverage.

The general rule in other jurisdictions is that a child
of divorced parents can be a resident of two separate househol ds
for purposes of insurance coverage, particularly in cases
i nvol ving joint custody.® Like the Kentucky Suprenme Court in
Perry, nost jurisdictions ook to the facts of the particular
case, but recognize that a child of divorced parents who has

regular visitation wth a non-custodial parent is a resident of

bot h househol ds for purposes of the U M coverage.

> 1d. at 778.

® See Carolyn Kelly MacWIliam Annotation, Wwo is a "Mnber" or
"Resident" of sanme "Famly" or "Household,” w thin No-Fault or
Uni nsured Motorist Provisions of Motor Vehicle Insurance Policy,
66 A L.R 5'" 269 (1999 & 2004 Supp.). See also Walbro Corp. V.
Aneri sure Conpani es, 133 F.3d 961, 969-70 (6'" Gir. 1998)

(di scussing cases). Contra Am ca Mitual |nsurance Co. v. Donega

Mut ual | nsurance Co., 376 Pa. Super. 109, 545 A 2d 343 (1988); and
Giffith v. Security Insurance Co. of Hartford, 167 Conn. 450,
356 A.2d 94 (1975). See also B.D.B. v. State Farm Mitua

Aut onobi |l e I nsurance Co., 814 So.2d 877 (Ala. Cv. App. 2001);
Carbon v. Allstate Insurance Co. 719 So.2d 437 (La. 1998);
strictly applying policy provisions requiring a child s physica
presence in the insured parent’s househol d.




However, the other jurisdictions which have consi dered
this issue have set out varying standards for determ ning the
ultimate issue of fact. M ssissippi has adopted a bl anket rule
that a mnor child qualifies as a 'resident' in both househol ds
of divorced parents, even if the naned i nsured has no custody
over the child.” Sone courts do not inpose a blanket rule, but
nonet hel ess hold that a mnor child of divorced parents who has
regular visitation with a non-custodial parent is a resident of
bot h househol ds for purposes of U M coverage.® Several courts
base the factual determnation on the totality of the
ci rcunstances involving the child s custody and |iving
arrangements.® And yet other courts focus on the intention of
the parties, physical presence, and permanency of abode in each
case. !0

In Perry, the Kentucky Suprene Court noted that, where

the facts are conflicting, the issue of residence is a m xed

" Aetna Casualty and Surety Co. v. WIllians, 623 So.2d 1005, 1009
(Mss. 1993).

8 pusharmv. Nationw de |nsurance Co., 92 F. Supp.2d 353 (D. Vt.
2000). (child had regular visitation with non-custodi al parent).

® Countryside Casualty Co. v. MCormck, 722 S.W2d 655, 658
(M. Ct. App. 1987). See also Garrison v. Travelers |Insurance Co.,
261 N.J. Super. 209, 618 A 2d 387 (Law Div. 1992).

10 See Coriasco v. Hutchcraft, 245 I11.App.3d 969, 185 || . Dec.
769, 771, 615 N.E. 2d 64, 66 (I1l. App. 5" Distr. 1993). See
al so American Fam |y Mitual Insurance Co. v. Thiem 503 N W 2d
789, 790 (M nn. 1993).




guestion of |aw and fact but when the facts are settled, it is a
guestion of law. “So far as it involves questions of fact,

i ncluding the ascertainment of the intention of the party, it is
a question for the jury and its determ nation is concl usive

unl ess clearly against the weight of the evidence.”! At the
same tinme, we recognize that, given today's society, nore and
nore children are raised in separate househol ds and thus, nore
and nore children, in certain justified factual situations, wll
need to be provided protection through insurance benefits. !
Furthernore, there are strong public policy grounds for

recogni zing that a child my be a resident of both househol ds for
purposes of insurance coverage.!® Finally, Kentucky has
consistently recogni zed that a policy of insurance should be
construed liberally in favor of the insured, and, if there is

doubt or uncertainty as to its nmeaning and it is susceptible to

1 perry, supra at 765.

2 Garrison v. Traveler’s Ins. Co., supra at 389.

13 See Aetna Casualty and Surety Co. v. WIIlians, supra, and
Tokley v. State Farm I nsurance Cos., 782 F. Supp. 1375, 1381
(D.S.D. 1992), recognizing that the dual residency rule serves
several purposes. First, the rule furthers the statutory
obligation of both parents to support the child. Furthernore,
the rule recogni zes that the non-custodial parent is often in a
better financial position to maintain insurance on the m nor
children. Thus, to thwart the non-custodial parent's ability to
provi de insurance for his children and recover under any policies
he hol ds could serve not only to limt the protection avail able
to the child, but also adversely inpact the custodial parent.
WIllians, supra at 1011; Tokley, supra at 1381.




two interpretations, one favorable to the insured and the other
favorable to the insurer, the former will be adopted. !
Therefore, we conclude that a child of separated
parents may be a resident of both househol ds, dependi ng upon the
facts of the particular case. In nmaking this determ nation, the
finder of fact should look to the followi ng factors set out in

Countryside Casualty Co. v. McCormck:* (1) the age of the

child at the time of the accident, (the younger the child the
greater the chances that it will be a resident of both
househol ds); (2) whether the parent had reasonable visitation
rights; (3) whether the parent was current with child support;
(4) whether the parent and the child have a good rel ati onshi p;
and (5) whether the child had a bedroom or separate wardrobe at
t he non-custodial parent’s house. These factors should be
considered in the aggregate in order to justify the awardi ng of
i nsurance benefits.'®

Using this standard, we believe that the facts of the
current case would justify a finding that Dallas is a resident of
Gsborne’s household. Dallas was only six-years old at the tine

of the accident; Osborne has joint custody of the child with

4 gt, Paul Fire & Marine Insurance Co. v. Powel|-Walton-M I ward,
Inc., 870 S.W2d 223, 227 (Ky. 1994).

" Supr a.

1 1d. at 658.



Yeckering; Osborne apparently is current with his child support
and exercises regular parenting tine with Dallas. On the other
hand, at the tinme of the accident Osborne usually exercised his
parenting time with Dallas at his parents’ household.'” Dallas
keeps a change of clothes and sone toys at Osborne’s condom ni um
but does not have a full wardrobe there.

Wil e these latter facts would not preclude a finding
that Dallas is a resident of Gsborne’s household, they are
sufficient to present a genuine issue of material fact concerning
the child s residence. Consequently, we agree with C ncinnati
I nsurance that the trial court erred by granting sumrary j udgnent
on the issue of coverage.® On remand, the issue of Dallas’s
resi dence nust be submitted to the trier of fact.

Accordingly, the summary judgnment granted by the
Daviess Circuit Court is reversed and this matter is remanded for
addi tional proceedings as set forth in this opinion.

COVBS, CHI EF JUDGE, CONCURS.

BUCKI NGHAM JUDGE, CONCURS | N PART AND DI SSENTS | N
PART.

BUCKI NGHAM JUDGE, CONCURRI NG | N PART AND DI SSENTI NG | N

PART: | agree with the majority that the summary j udgnent

Y I'n his deposition, Osborne testified that since the accident,
he and Dal |l as spend about half their tinme at the condom ni um

8 CR 56.03. See also Scifres v. Kraft, 916 S.wW2d 779, 781 (Ky.
App. 1996).

10



determi ning that Dallas Osborne was a resident of the household
of Danon Osborne was error and should be reversed. However,
rather than remanding the case to the circuit court for a
factual determnation, | would remand for the entry of a summary
judgnment in favor of Ci ncinnati |nsurance.

Under the joint custody order, Danon has parenting tine
with Dallas every other weekend. Danon testified that he would
usual |y spend those weekends with Dallas at the honme of his
parents rather than at his condom ni um

I n Kentucky Farm Bureau Mut. Ins. Co. v. Gay, 814

S.W2d 928 (Ky.App. 1991), this court held that “[i]n Kentucky,
the term ‘ househol d’ has, for insurance purposes, been generally
defined as ‘persons dwelling together as a famly under the sane

roof.”” Id. at 929, citing Hanover Ins. Co. v. Napier, 641

S.W2d 47 (Ky.App. 1982). Under these circunstances, | conclude
that there was no genuine issue as to any material fact and
that, as a matter of |law, Dallas was not a resident of Danon’s
househol d.

In ny opinion the circuit court should have awarded
summary judgnent to Ci ncinnati Insurance. Thus, | concur in

part and respectfully dissent in part.

BRI EF FOR APPELLANT: BRI EF FOR APPELLEES

M chael D. Risley Russ W key
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