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WAL- MART APPELLANT
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STEPHEN PETERS; and

HON. SHEI LA C. LOMHER,

CHI EF ADM NI STRATI VE LAW JUDGE; and

WORKERS COVPENSATI ON BOARD APPELLEES

CPI NI ON
AFFI RM NG
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BEFORE: GUI DUGLI AND HENRY, JUDGES; M LLER, SEN OR JUDGE.'!

M LLER, SENI OR JUDGE: Appellant Wal-Mart has petitioned for
review of an opinion of the Wrkers’ Conpensation Board (Board)
entered on Septenber 3, 2004, which affirmed a decision of the
Chief Adm nistrative Law Judge (CALJ) rendered on April 2, 2004,

t hat awarded permanent partial disability benefits to Stephen

! Seni or Judge John D. Mller sitting a Special Judge by assignnent of the
Chi ef Justice pursuant to Section 110(5)(b) of the Kentucky Constitution and

Kent ucky Revi sed Statutes 21.580.



Peters (Peters) for a cunulative traunma injury to his back. W
affirm

Peters, born June 7, 1965, worked as an order filler
at the Wl -Mart Gocery Distribution Center in London, Kentucky
from 1997 to 1998 and again from January 3, 2000, through
Sept enber 15, 2001. He worked three el even-hour shifts per
week. His position required retrieving boxes of product froma
war ehouse, | oadi ng the boxes onto pallets, and transporting the
boxes to a | oadi ng dock by power |[ift. The job required
constant and repetitive lifting of boxes wei ghi ng between
twenty-five and seventy pounds.

In Decenber, 2000, Peters was filling an order when he
felt some back pain. As the pain was not severe, he thought he
had pulled a nuscle. He did not seek nedical treatnent and the
pai d subsided. By July, 2001, he had pain in his hip that
radi ated down his | eg. Because of this pain, Peters sought
medi cal attention. Medication did not relieve the synptons.
Peters was referred to specialists. After diagnosis, Peters was
told on July 26, 2001, that the pain was work related. Peters
thereafter notified his supervisors, eventually taking a | eave
of absence in anticipation of surgery. Peters underwent back
surgeries in Cctober, 2001, and February, 2002. He was unable
to return to work at Wal-Mart due to there being no positions

fitting his nedical restrictions. A brief stint as a truck



driver followed but that ended due to reoccurrence of synptons
from prolonged sitting. Peters filed his workers’ conpensation
claimon July 18, 2003. At the tine of the hearing he no | onger
recei ved nedical treatnment for his back but was synptomatic.

On April 2, 2004, the CALJ concl uded that Peters’
“current back conplaints are the result of a cunulative trauma
injury occurring in the course of his enploynment with Wal-Mart,”
and that his claimwas tinely filed, pursuant to Kentucky
Revi sed Statutes (KRS) 342.185, as it was filed within two years
after he first learned, after being seen by a doctor, that he
suffered froma work related cunulative trauma injury to his | ow
back.

On Septenber 3, 2004, the Board affirmed the opinion
and award of the CALJ, concluding that:

The CALJ relied upon substantial evidence

contained in the record that Peters’

condition was nedically caused by cunul ative

trauma, that he was first infornmed by a

physi ci an of that fact on July 26, 2001, and

he notified his supervisor shortly

thereafter. Peters’ claimis not deficient

for want of notice nor was it barred by the

statute of limtations.
This petition for review foll owed.

Before us, Wal-Mart clains that the Board erred in
affirmng the CALJ's decision that Peters suffered a cunul ative

injury. Wal-Mart alternatively argues that if Peters’ injury

was cunul ative, his claimwas barred by the statute of



[imtations, contending that the nmani festation date was
Decenber, 2000, and not July 26, 2001.

Qur standard of review of a decision of the Board “is
to correct the Board only where the the (sic) Court perceives
t he Board has overl ooked or m sconstrued controlling statutes or
precedent, or conmmtted an error in assessing evidence so

flagrant as to cause great injustice.” Wstern Baptist Hospital

v. Kelly, 827 S.W2d 685, 687-88 (Ky. 1992). For the reasons
that follow, we affirmthe Board.

Wal - Mart first argues that the CALJ and the Board’' s
findings that Peters suffered a cunulative trauma injury were
not supported by substantial evidence and thus erroneous.
Specifically, Wal-Mart contends that the CALJ and the Board
relied on the testinony of the nedical experts and failed to
gi ve deference to Peters’ testinony which, Wal-Mart asserts,
| eads to the sole conclusion that there was a single traunmatic
work event, not a cunmulative injury. Contrary to Wal-Mart’s
argunent, the decision of the CALJ makes specific reference to
reliance on the testinony of Peters, Peters’ nedical expert, and
Wal - Mart’s nedical expert in a finding of cunulative trauma
injury, going as far as to indicate that even the concl usions of
Wal - Mart’s nedi cal expert, concluding that Peters experienced an
i nsidious and gradual onset of synptons, supports a finding of

curmul ative trauma injury. The decision of the Board |ikew se



relies on the above evidence which supported the decision of the
CALJ. Qur review of the evidence indicates that the concl usion
of the Board was supported by substantial evidence. Medica

causation is a matter for the nedical experts. Hill v. Sextet

M ning, 65 S.W3d 503, 507 (Ky. 2001). As such, there was no
abuse of discretion.

Wal - Mart next argues alternatively that if the injury
was cunul ative, that Peters’ claimwas barred by the statute of
l[imtations and that the CALJ and the Board m sapplied the
mani festation rule. W disagree. The CALJ' s conclusion relied

on Hll v. Sextet Mning Corporation, supra at 507, which held

that a worker is not required to self-diagnose his condition and
is not required to give notice of a gradual work related injury
until he is advised of that fact. The Board relied on the

simlar analysis in the later case of Brown-Forman Corporation

v. Upchurch, 127 S.W3d 615, 620 (Ky. 2004). The evidence

i ndi cated that Peters believed he injured his back at work in
Decenber, 2000, but that he did not report the injury until the
pai n worsened and he was advi sed of the cunul ative nature of the
condition and that the condition was determ ned to be work

rel ated by a doctor on July 26, 2001, after which he notified
his supervisor. The above cases indicate that, for statute of
[imtations purposes, Peters did not have to report the injury

until so advised it was work related. Qur revi ew concl udes,



therefore, that the Board did not overl ook or m sconstrue
controlling precedents.
For the foregoing reasons, the opinion of the Wrkers’

Conpensati on Board is affirned.
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