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BEFORE: GUI DUGLI, MANULTY, AND M NTON, JUDGES.

M NTON, JUDGE: |In Swiss v. Cabinet for Fanmilies and Children,?

we held that foster parents do not have standing to seek de
facto custodian status to challenge the Cabinet’s custody of a

child whom the Cabinet placed and | ater renoved fromtheir hone.

1 43 S.W3d 796, 797 (Ky.App. 2001).



The Cabi net placed a child in foster care with J.B. and C B.
the Appellants. After the Cabinet renoved the child fromtheir
home, the Appellants petitioned the famly court for custody of
this child and for de facto parent status. Relying upon the
holding in Swiss, the famly court dism ssed the petition. On

appeal, the Appellants argue that the rule in Swi ss was

m sapplied to them because they contend that the Cabinet had
sonmething | ess than | egal custody of this child since the
parental rights of the biol ogical nother had not been

termnated. W do not agree that the application of Sw ss

should be so limted. So we affirmthe famly court’s order
di smissing the petition for |lack of standing.

The facts of this case are not disputed. The
Appel l ants were the adoptive parents of a daughter, T.B.
Following T.B.’s adoption, the Appellants expressed to the
Cabinet their desire to also adopt a male child. |In February
2003, Z.S. gave birth to a male child, G S. She contacted the
Cabi net and infornmed them she wished to give the child up for
adoption. So the Cabinet contacted the Appellants, who
i medi ately agreed to adopt G S. But within a few hours of the
Appel | ants’ acceptance, Z.S. decided she no |longer wanted to
give up the child for adoption. But she did agree to commt
G S. to the Cabinet on a tenporary basis; and, on March 25,

2003, the district court ordered GS. to be conmtted to the



custody of the Cabinet. The Cabinet asked the Appellants if
they woul d serve as foster parents for GS. The Appellants
agreed and G S. was placed in their hone.

I n Decenber 2003, the Cabinet received a conpl ai nt
that the Appellants had physically abused T.B. All egedly,
Appellant CB. hit T.B. with a belt. Because the Appellants had
signed a contract with the Cabinet prom sing that they woul d not
use any form of corporal punishnent, T.B. was renoved fromthe
Appel l ants’ hone. A week |ater, the Cabinet also renoved G S.
Al though T.B. was eventually returned to the Appellants, the
Cabi net chose not to return GS. Rather, the child was pl aced
in a different foster hone.

On June 4, 2004, the Appellants filed a Verified
Petition for Custody and De Facto Custodian Status. In their
petition, the Appellants clained that they satisfied the
definition of de facto custodi ans as defined by KRS? 403. 270.
They al so argued that they net the necessary requirenents to be
deened the | egal custodians of G S. Therefore, they argued that
G S. should be returned to them

The Cabi net responded with a notion to dism ss,
argui ng that the Appellants had no standing to petition for

custody of the child under this Court’s nmandate in Swiss. The

Cabi net also pointed to the requirenents of the foster hone

2 Kentucky Revised Stat utes.



contract between it and the Appellants, which prohibited foster
parents from seeking | egal custody or de facto custodi an status.

The fam |y court agreed with the Cabinet and di sm ssed
the Appellants’ petition under the holding in Swiss. This
appeal follows. The Appellants argue that the court erred by
relying on Swiss; they also claimthat the contract they signed
wth the Cabinet was null and void and, therefore, did not
preclude them from seeki ng de facto custodi an stat us.

The pertinent facts of Swiss are as follows: Fred and

Doris Swiss were the foster parents of T.R H, a child in the
custody of the Cabinet who was placed with the Swi sses in August
1997. In February 1998, the court term nated the parental
rights of T.R H’'s biological parents. The Swi sses then filed
an application to adopt T.R H But after T.R H nade an
al | egati on of sexual abuse, the Cabinet renoved the child from
the Swi sses’ honme. One nonth later, the Swisses filed a
petition for custody, claimng they were the de facto custodi ans
of TRH The famly court dismssed their petition and the
Swi sses appeal ed.

This Court affirmed the famly court’s dism ssal of
the Swi sses’ petition. W stated that “foster parents such as

the Swi sses may not use the de facto custodian statutes to



chal I enge the cabinet’s custody of the child where the child was
placed with the foster parents by the cabinet.”?

The Appellants argue that the famly court
m sconstrued the holding in Swiss to preclude all foster parents

from seeking de facto custodi an status. They argue that Sw ss

is inapplicable to this case because the biological nother’s
parental rights had not been term nated. Therefore, the
Appel I ants assert that the Cabinet did not have full, |ega
custody of the child; it nerely had physical custody of the
child. Consequently, the Cabinet could not prevent them from
seeking de facto custodian status. W disagree.

The holding in SwW ss is unequivocal: “foster
parents . . . may not use the de facto custodian statutes to
chal | enge the cabinet’s custody of the child where the child was
placed with the foster parents by the cabinet.”* The
unm st akabl e facts of the present case are that the Cabi net had
custody of G S. The juvenile session of the district court
entered an order on March 12, 2003, conmtting GS. to the care
of the Cabinet indefinitely because of parental neglect. This
order conferred | egal custody of G S. upon the Cabinet, even

though Z.S.’s parental rights had not been term nated.?®

3 Swiss, supra, at 797.
old.

® KRS 620.140(1)(d) reads:



Therefore, under our holding in Swmss, the Appellants could not
chal | enge the Cabinet’s custody or petition for de facto
cust odi an st at us.

Mor eover, upon thorough review, we do not believe
there is anything in the Swss opinion that limts the hol ding
to situations in which the biological parents’ rights have been
term nated. Rather, we have decided that foster parents cannot
petition to be de facto custodi ans when a child is in the
custody of the Cabinet regardless of the status of the
bi ol ogi cal parents’ rights vis-a-vis the child. Since GS. was
in the custody of the Cabinet and the child was no | onger
physically in the Appellants’ honme, the fam |y court properly
di sm ssed the Appellants’ petition for custody.

Because we have determ ned that the holding in Sw ss
precl uded the Appellants’ petition, we need not discuss the
argurent regarding the foster hone contract between the
Appel l ants and the Cabinet. Therefore, we affirmthe decision
of the Fayette Famly Court dism ssing the Appellants’ petition

for custody and de facto custodi an st at us.

In determining the disposition of all cases brought on
behal f of dependent, negl ected, or abused children, the
juvenil e session of the District Court, in the best
interest of the child, shall have, but shall not be
l[imted to, the follow ng dispositional alternatives:

(d) Commitnent of the child to the custody of the
cabi net for placenment for an indeterm nate period of
time not to exceed his attai nment of the age
ei ghteen (18). (Enphasis added).
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