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BEFORE: HENRY AND VANMETER JUDGES; M LLER, SENI OR JUDGE. ‘!
HENRY, JUDGE: The Appellant, Janes Nichol son, appeals fromthe
opi nion of the Wirkers’ Conpensation Board affirm ng an

Adm ni strative Law Judge’s dism ssal of his clains.

! Seni or Judge John D. Mller sitting as Special Judge by assignnent of the
Chi ef Justice pursuant to Section 110.(5)(b) of the Kentucky Constitution and
KRS 21.580.



Ni chol son is a 55 year old man with a twelfth grade
educati on, who was fornerly an enpl oyee of Anerican Geeting
Cards. He worked at American Geeting Cards from 1973 unti |
Novenber 16, 2001, when the Corbin, Kentucky plant shut down.
In July of 2003, N cholson filed an application for Wrkers’
Conpensation benefits for injuries alleged to have occurred in
Novenber of 2001 and July of 2001. Nicholson clained a work
related knee injury for July 12, 2001, and a cunul ative trauma
injury to the majority of his body manifesting on Novenber 15,
2001. N cholson admtted to sustaining a back injury in March
of 1997 when he slipped in an icy parking |ot.

Ni chol son was exam ned separately by three physicians
in 2003; Drs. Christa Miuckenhausen, Kenneth G aulich and David
Muf fly. Dr. Miuckenhausen, a neurol ogist, perforned an
exam nation of N cholson in which she found several work rel ated
nmedi cal conditions. She gave N chol son a functional inpairnent
rating of 57% and restricted himto lifting no nore than 10
pounds.

Anot her neurologist, Dr. Gaulich, exam ned N chol son
and found right knee pain, |ow back pain, neck pain, nultiple
joint pain conplaints and possible carpal tunnel syndrone, al
of which he attributed to age related arthritis. Dr. Gaulich

gave Nicholson a 0% i npai rnment rating.



Finally, an orthopedic specialist, D. Miffly,
exam ned N chol son. He di agnosed the existence of | unbar
degenerative disc disease and right knee osteoarthritis. He
further diagnosed no cunulative injury and found 0% i npai r nent .
He restricted N cholson to lifting not nore than 50 pounds.

In 2004, an Adm nistrative Law Judge determ ned t hat
Ni chol son had failed to establish a work related injury under
KRS? chapter 342, and had also failed to give tinely notice of
the claim The Wrkers’ Conpensation Board affirned the
determ nation in August of 2004. N chol son has appeal ed the
prior decision of dismssal, arguing that the ALJ erred inits
factual evaluation of his injuries.

To succeed on appeal Nichol son nust denonstrate that
t he evidence conpels a finding in his favor, and if there is
substanti al evidence to support the opinion and order of the

Board, this court nust affirm Special Fund v. Francis, 708

S.W2d 641, 643-44 (Ky. 1986). The ALJ has been descri bed by
t he Kentucky Suprenme Court as having sole discretion to judge
the weight to be properly accorded evidence presented to it.

MIller v. East Kentucky Beverage/ Pepsico, Inc. 951 S.W2d 329,

331 (Ky. 1997); Paranount Foods, Inc. v. Burkhardt, 695 S. W 2d

418 (Ky. 1985); Pruit v. Bugg Brothers, 547 S.W2d 123, 124

(Ky. 1977).

2 Kent ucky Revised Statutes.



Ni chol son has argued that the ALJ erred in not
accepting the nedical opinions of Dr. Mickenhausen concerni ng
work related inpairnent in this case. N cholson fails to
address the existence of the two other physicians who nade
contrary assessnents. The ALJ could have chosen to follow the
opi nion of Dr. Mickenhausen, but instead found the reports of
Drs. Gaulich and Muffly nore persuasi ve.

As noted above, this Court does not have the authority
to substitute its assessnent of the facts for that of the ALJ,
unl ess there exists a |lack of substantial evidence. The nedi cal
reports of Drs. Gaulich and Muffly constitute substantia
evi dence. The fact that contrary evidence from Dr. Mickenhausen
exists as well is largely irrelevant. This Court’s deferentia
role towards the fact finding of the ALJ does not change sinply
because of the existence of contrary nedical evidence. In

McCl oud v. Bet h-El khorn Corporation, 514 S.W2d 46, (Ky.App.

1974), this Court reviewed a simlar case involving the opinions
of nine physicians. The ALJ accepted the opinions of three
physi ci ans and chose not to follow the contradi ctory opinions of
the other six. |d. This Court found that the issue was not
whet her the opinions of the three should have been nore

persuasi ve than those of the six that were not accepted. I|d. at

47. The only issue was whether the opinions of the three



doctors provided a “firmbasis” for the conclusions of the
finder of fact. Id.

Whet her or not this Court would have revi ewed the
evidence in the sane way as the ALJ is irrelevant. As noted in

Three Point Coal Co. v. Mbser, 298 Ky. 868, 875; 184 S. W 2d 242,

245 (Ky. 1944), even if a reviewng court disagrees with the
findings of an ALJ, it cannot overturn its opinion unless the
evi dence used is not substantial. The Court wote:

We nust admit that the proof upon which the
Board nade its finding... is not of the nost
satisfactory character, yet we are bound by
our well recognized rule, to the effect that
if there is any evidence of a substantia
probative nature tending to support the
Board’s conclusion, this court is wthout
authority to substitute its findings of fact
for that of the Board. Id.

The evidence relied upon by the ALJ was substantial in

this case. The decision of the Board is affirned.
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