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BEFORE: GUI DUGLI, JOHNSQON, AND McANULTY, JUDGES.
GUI DUGLI, JUDGE: The Commonweal th of Kentucky has taken an
interlocutory appeal pursuant to KRS 22A. 020(4) fromthe
Jefferson Gircuit Court’s August 11, 2004, order suppressing
evi dence agai nst Kevin Evans seized in a search of his vehicle
on Cctober 8, 2003, during a traffic stop. After review ng the
record and considering the parties’ briefs and rel evant case
l aw, we reverse and renmand.

On April 22, 2004, the Jefferson County Gand Jury

i ndi cted Evans on the offenses of trafficking in a controlled



substance in the first degree (KRS 218A. 1415), operation of a
not or vehicle by a person whose operator’s |icense has been
revoked, suspended, cancelled or denied (KRS 186.620(2)), no
not or vehicle insurance (KRS 304. 39-080), and reckless driving
(KRS 189.290). Evans entered a plea of not guilty and
subsequently noved the court to suppress the evidence found
(crack cocaine) after an officer searched his vehicle during a
traffic stop on October 8, 2003.

A hearing on the notion to suppress evidence was held
on August 2 and 3, 2004, at which tine the arresting officers
and Evans testified to the events of the search on Cctober 8,
2003. The circuit court nade the follow ng findings of fact,
whi ch are not disputed by either party on appeal.

FI NDI NGS OF FACT

On Cctober 8, 2003, between 9 p.m and
11 p.m, Oficer Any Tanner observed a
vehicle driving erratically on Logan Street
in Louisville. According to Oficer Tanner,
she believed that the vehicle s crossing the
center line several tinmes indicated an
i ntoxi cated driver, and she called for
backup at that tinme. Wen she stopped the
vehicle, M. Evans exited fromthe driver’s
side and protested being pulled over.
O ficer Tanner ordered himback into his
aut onobi |l e and obtai ned his operator’s
license; he was not able to show proof of
i nsurance. She returned to her vehicle to
process the information. Sonetinme during
this period an unidentified individual |eft
t he autonobile and fled the scene. M.
Jackson remained in the autonobile’s right
passenger seat. O ficer Tanner discovered



that M. Evans was operating on a suspended
i cense for driving while intoxicated and
had no insurance. Around this tine, Oficer
Joe Davis, the backup officer, arrived.

O ficer Tanner then ordered both occupants
out of the autonobile and placed them
between M. Evans’ car and the front of the
police car. She testified that at this
time, she was planning to arrest M. Evans.
Wil e she did a pat down search, Oficer
Davis, incidental to the arrest, searched
the interior of the car and | ocated
suspected crack cocaine in the gl ove
conpartnent. The defendants were then
charged with Trafficking in a Controlled
Subst ance, and M. Evans was cited for

Reckl ess Driving, Operating on a Suspended
Li cense and No Proof of Insurance.

According to the (sic) Oficer Tanner,
during the search of the vehicles M. Evans
was under arrest for the traffic violations,
while M. Jackson was detained for safety
pur poses and was not free to go. According
to OOficer Davis, M. Evans was under
arrest, but M. Jackson was free to go. M.
Evans testified that he was advi sed by
O ficer Tanner prior to the search that he
was free to go after he had been given a
citation for the traffic offenses and that
only after the drugs were found was he
pl aced under arrest. He also identified the
i ndi vi dual who had | eft his autonobile,
stating that the person had gone to his
cousin’s hone which was close to where the
arrest took pl ace.

Based upon these facts, the circuit court entered the
foll owi ng conclusions of law to support its determ nation that
t he evi dence sei zed shoul d be suppressed. In relevant part, the
circuit court held as foll ows:

Wiile M. Evans believed he was free to
go, the testinony of both officers indicated
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t hat he was under arrest when he was pl aced
in front of the police vehicle. The arrest
of M. Evans was appropriate. The question
rai sed by the Defendant Evans is whether or
not the police could search the interior of
the autonobile after they had renoved him
fromit. Oficer Davis testified that,
“Usual |y when | place, when sonmeone’s under
arrest, no, | usually do not ask for consent
to search their vehicle. | have the right
to do so by state and federal |aw”
Somewhere in Oficer Davis' training, they
forgot to tell himthat there has to be
probabl e cause or reason to believe that
crimnal activity is occurring before he
searches the interior of notor vehicles.

The aut onobi |l e exception allows an
officer to search a legitimately stopped
aut onobi | e where probabl e cause exists that
contraband or evidence of a crinme is in the
vehicle. United States v. Ross, 456 U S
798, 800-01. *“The search may be as thorough
as a magistrate could authorize via a search
warrant, including all conpartnents of the
aut onobil e and all containers in the
aut onobi | e whi ch m ght contain the object of
the search.” Cdark v. Commonweal th,
Ky. App., 868 S.W2d 101, 106 (1993). This
exception i s based upon the exigencies
created by an autonobile’s nobility, and
upon the di m ni shed expectation of privacy
one has in an autonobile, which arises from
t he pervasive regul atory schenes applicable
to autonobiles. California v. Carney, 471
U S. 386, 390-93.

The Commonweal th relies on New York v.
Bel ton, 453 U.S. 454 (1981), and its progeny
whi ch generally stand for the proposition
that after a police officer has nade a
“l awmf ul custodial arrest of the occupant of
an autonobil e, he nmay, as a contenporaneous
incident of that arrest, search the
passenger conpartment of that autonobile.
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It follows fromthis conclusion that the
police may al so exam ne the contents of any
containers found within the passenger
conpartnent, for if the passenger
conpartnment is wthin reach of the arrestee,
so also will containers init be wthin his
reach.” New York v. Belton 453 U. S. 454,
460 (Footnote omtted).

The Conmonweal th’s argunment in this
instance is without nerit. There nust be a
nexus between the seizure of M. Evans and
the search of his vehicle. In Belton, as in
its progeny, there has al ways been sonethi ng
el se that gave the officer probable cause to
conduct his or her search. |In Belton, there
was evi dence of marijuana use (a SuperCold
envel ope in plain view and the snell of
marijuana). In Estep [v. Commobnweal th, 663
S.W2d 213 (Ky. 1983)], the officers
searched the defendant’s car after
determining it matched the description of a
vehicle involved in a robbery. The Court
there stated that “[p]olice who have a
legitimate reason to stop an autonobile and
who have probabl e cause to believe that the
obj ects of the search are conceal ed
somewhere within the vehicle nmay conduct a
warrant| ess search of the vehicle and al
the conpartnents and contai ners thereof as
well as the contents thereof that are not in
plain view. This decision is in harnony
with Section 10 of the Kentucky Constitution
whi ch protects the people from unreasonabl e
searches because probable cause is still a
prerequi site to an autonobile search.”

Estep, 663 S.W2d at 215. (Court’s
enphasis). The magical words, of course, if
we are to uphold the rights of people to be
free from*“unreasonabl e searches,” is the
probabl e cause prerequisite. As indicated
in dark v. Commonweal th, Ky.App., 868
S.W2d 101, 106 (1993), “[t]he key to the
aut onobi | e exception...is whether there was
probabl e cause. Probable cause nust exi st
and be known to the investigating officer at
the tinme he cormmences the search.” See also




Sanpson v. Commonweal th, Ky., 609 S.W2d
355, 358 (1980). “It is insufficient to

| ook at the evidence in retrospect and find
probabl e cause.” |d.

In the case sub judice, Oficer Davis
di d not have probable cause to search the
interior of the autonobile and thus falls
[outside] the autonpbile exception. H's own
testinony established his reasoning for the
search: it was not because he suspected the
def endants were conceal i ng contraband or a
weapon, but because he believed he had the
absolute right to search the car under state
and federal law. Nor does the Court find
that the search conducted falls under the
search incident to arrest exception. As was
stated in Cark v. Conmonweal th, supra at
108: “[We do not think that the search of
the Tenpo was truly a search incident to
arrest. In this case, Nutter was arrested
outside the Tenpo, at the left rear of the
vehi cle, and placed inmmediately into the
trooper’s cruiser, and there was no
suggestion that Nutter could have gotten
back to the Tenpo. As such, the “search
incident” was not properly limted to the
area within Nutter’s immediate control, from
whi ch a weapon could be drawn, or evidence
destroyed, which is the justification for
the search allowed in Belton.”

By the tine Oficer Davis searched the
car, M. Evans was under arrest, outside of
the vehicle, and the glove conpartnent was
not accessible to him Neither officer was
placed in fear for his or her safety. The
Def endants had nade no furtive gestures to
indicate the attenpt to conceal contraband,
nor had they acted suspicious in any manner.
The Defendants were not known to the
of ficers as possible suspects in crines, the
of ficers had no reason to believe they were
arnmed, nor were the Defendants known as
traffickers of controlled substances. There
was no testinony indicating this was a “high
drug area,” and the officers had not
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recei ved any information about these

Def endants having comm tted any crim na

acts. The Court finds that the warrantless

search conducted in this case did not fal

within any exception to the 4'F

amendnent/ Section 10 of our state and

federal constitutions, and will therefore

grant the notion to suppress.

In reviewing the decision of a circuit court on a
notion to suppress following a hearing, this Court nust first
exam ne the circuit court’s factual findings for clear error.
The findings of facts are conclusive if they are supported by
substantial evidence.! Having reviewed the record, we have
determined that the findings of the circuit court are supported
by substantial, uncontradicted evidence, and therefore are
conclusive. This Court nust then performa de novo review of
the factual findings to determ ne whether the court’s decision

is correct as a matter of |aw ?

Based upon our de novo review,
the relevant findings of fact establish that Evans was |lawfully
arrested, and therefore, the officers were justified in
searching Evans’s vehicle incident to arrest.

The | aw of search and seizure under the Fourth
Amendnent of the United States Constitution establishes that
“all searches without a valid search warrant are unreasonabl e

unl ess shown to be within one of the exceptions to the rule that

a search nust rest upon a valid warrant. The burden is on the

1 ROr 9.78; Adcock v. Commonweal th, 967 S.W2d 6, 8 (Ky. 1998).
2 Stewart v. Commonweal th, 44 S.W3d 376, 380 (Ky. 2000).
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prosecution to show the search cones within an exception.”® The
exception relevant to the instant appeal, search incident to
arrest, establishes that, in relation to autonobiles where there
i s probabl e cause to make an arrest, the probable cause carries
over to justify a search of the entire passenger conpartnment of
t he aut onobile.?

The trial court expressed its concern of the police
departnment’s practice of searching vehicles after an arrest
originated. The rule regarding search incident to an arrest
originated in the United States Suprene Court and is well-
established. In a recent decision, the Suprene Court reiterated

this rule. The Court stated in Thornton v. U S., 124 S.C.

2127, 2131, 158 L.Ed.2d 768 (2004), citing Belton, that police
officers are allowed to search the passenger conpartnent of a
vehicle after making a | awmful custodial arrest of a recent
occupant of that vehicle. The Court created this standard in
order to have an enforceable and clear rule for |aw enforcenent
officers to follow.® The Court recognized that the concerns for
of ficer safety and evidence preservation are no | ess when a
suspect is arrested while standing next to the vehicle than when

an arrest is made while the suspect is still in the vehicle.®

3 Gallman v. Conmonweal th, 578 S.W2d 47, 48 (Ky. 1979), accord. Katz v.
United States, 389 U S 347, 356-58.

4 Commonweal th v. Ramsey, 744 S.W2d 418 419 (Ky. 1987).

® 124 S.Ct. at 2130.

®1d. at 2131.




The Court in Thornton reiterated its findings in
Belton. In Belton, police officers stopped a vehicle and
ordered the driver and passengers out of the vehicle. Each was
pl aced in handcuffs and stood outside of the car while officers
searched the car. Oficers searched a | eather jacket bel onging
to one of the passengers and found drugs in the pocket. The
Court upheld the search as a valid search incident to | awf ul
arrest.

The Sixth Crcuit followed the rule established in

Belton in United States v. Wite, 871 F.2d 41 (6'" Cir. 1989).

In this case, the suspect was al ready handcuffed and secured in
a police cruiser when the search was perforned. The Court
stated that even where the arrestee was no |onger in reach of
the car, the search was valid as search incident to arrest. In
searches incident to arrest, the Court clarified officers can
search the area that is or was in the arrestee’s i medi ate
control at the tinme of the arrest.

The Commonweal th adopted the Belton rule in Raney,
supra. Since then, the Cormonweal th has applied the rule in
cases factually simlar to the instant appeal, where the search
occurs when the occupant has been renoved fromthe vehicle. For

exanple, in Comonwealth v. Wod, 14 S.W3d 557 (Ky.App. 1999),

this Court applied Belton to uphold a search conducted where the



driver was arrested for driving with a DU suspended |icense,
handcuffed, and placed in a police cruiser.

It is clear fromfederal and state | aw that when a
police officer makes a |awful arrest of a recent occupant of a
vehicle, that officer may conduct a search of the passenger
conpartnment of the vehicle even if the arrest was nmade outside
the vehicle and the suspect is detained in a police cruiser.
This rule ensures the officer’s safety and the preservation of
evi dence, policies which the court recognizes are no |ess
i nportant when the arrestee is no longer in reach of the
passenger conpartment. Because this rule is well-established,
the decision of the circuit court granting the notion to
suppress is reversed.

Wil e the decision to reverse the Jefferson Grcuit
Court is based primarily upon Thornton and Belton, we believe we
shoul d al so address the circuit court’s reliance upon Q ark,
supra. Recently several cases have conme before this Court based
upon Cark. In each of those cases, the circuit court has
suppressed evidence based upon a search of a vehicle incident
to an arrest relying upon Cark. W believe the reasoning set

forth in dark is flawed and has not been followed in any

reported case since it was rendered.’ In contrast, the reasoning

" For a nore in-depth analysis of this issue, see Dansby v. Conmonweal th, case
nunber 2003- CA- 002578- MR, a not -t o-be-published opinion rendered Novenber 24,
2004.
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set forth in Belton and Chinel, and the recent cases of Wod and

Thornton (and many ot her cases) clearly reaffirmthe principle
that a search of an autonobile incident to a |lawmful arrest is
val i d.

For the foregoing reasons, the order of the Jefferson
Crcuit Court granting Evans’s notion to suppress is reversed
and the matter is remanded for further proceedings.

JOHNSON, JUDGE, CONCURS

MEANULTY, JUDGE, CONCURS | N RESULT ONLY.

BRI EF FOR APPELLANT: BRI EF FOR APPELLEE
Gregory D. Stunbo John Casey McCal
At torney Cener al Loui sville, KY

Jeanne Anderson

Speci al Assistant Attorney
CGener al

Louisville, KY
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