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BEFORE: GUI DUGLI AND M NTON, JUDGES; EMBERTON, SENI OR JUDGE.?!
M NTON, JUDGE: Aaron J. Garner, pro se, appeals froman order
of the Muhlenberg Circuit Court denying his CR® 60.02 notion to
vacate his conviction. Garner argues that his conviction is

voi d because his guilty plea was not know ng and intelligent.

Seni or Judge Thomas D. Enberton sitting as Special Judge by assign-
ment of the Chief Justice pursuant to Section 110(5)(b) of the
Kentucky Constitution and KRS 21. 580.

Kentucky Rules of Civil Procedure.



Because we conclude that the circuit court did not abuse its
di scretion in denying the notion, we affirm

Garner is serving a prison sentence of up to ten years
for a conviction of manufacturing nethanphetanm ne based upon a
sentence i nposed on August 28, 2000. The charge arose from a
search of the prem ses occupied by Garner. During the search
of ficers found evidence of nethanphetam ne manufacturing,
including starter fluid, syringes, one jar of finished product,
pl astic tubing, a box of Mdrton' s salt, and ephedrine pills.

O ficers also found baggi es, duct tape, a coffee filter, and a
spoon, all of which contained nethanphetam ne residue.

The grand jury indicted Garner for the offense of
manuf act uri ng net hanphet am ne by manuf acturi ng nmet hanphet am ne
or possessing the chem cals or equipnent for the manufacture of
met hanphet amine with the intent to manufacture nethanphet anine, 3
and al so charged himas a persistent felony offender in the
second-degree.* At his arraignnent on July 12, 2000, Garner
wai ved a formal arraignment and entered a plea of “not guilty.”

During pl ea bargaining, the Commonwealth agreed to
di smi ss the persistent felony offender charge in exchange for
Garner changing his plea to “guilty” of the offense of

manuf act uri ng net hanphetamne. In his Mtion to Enter GQuilty

¥ KRS 218A.1432.

* KRS 532.080.



Plea, filed in the Muhlenberg Crcuit Court, Garner decl ared
that his plea of guilty was “freely, knowingly, intelligently
and voluntarily made.” After extensive questioning of Garner
and his attorney, the Mihlenberg Crcuit Court determ ned that
Garner understood the nature of the charges against him and that
his plea was voluntarily made. At final sentencing, the court
fixed his punishnment at confinenment in the penitentiary for a
maxi mum of ten years.

On August 23, 2004, Garner filed a CR 60.02 notion in
whi ch he clainmed that based on the Kentucky Suprenme Court

decision in Kotila v. Commonwealth,® his conviction is void.?®

Garner alleges that based on the Kentucky Suprene Court’s
construction of the phrase “the chem cals or equipnment” in

Kotila v. Commpnweal th, his conviction is void. In Kotila, the

Court construed the | anguage of KRS 218A. 1432 to nean all of the
chem cals or all of the equipnment necessary to nanufacture

nmet hanphet am ne. Garner argued that because he was not found to
be in possession of either all of the chemcals or all of the
equi pnment, his conviction under KRS 218A. 1432 is void.
Consequently, Garner alleged that considering the Court’s

construction of KRS 218A. 1432, his plea of “guilty” was not

® 114 S.W3d 226 (Ky. 2003).

® The court in Kotila concluded that KRS 218A. 1432(1)(b) “applies only
when a defendant possesses all of the chemicals or all of the
equi pnent necessary to manufacture net hanphetam ne.” 1d. at 240-
241. (enphasis in original).




knowi ng and intelligent because, at the tine of his plea, he
m sunder st ood the substance of the | aw

The circuit court distinguished Kotila from Garner’s
case noting that Kotila involved a trial before a jury and
evi dence presented to the finders of fact, while Garner pled
guilty, waiving his right to a trial by jury. Relying on

Johnson v. Commonwealth,’ the circuit court denied Garner’s

CR 60.02 notion finding that Garner’s guilty plea to the offense
of manuf acturi ng net hanphet am ne precl uded his post-judgnent
chal l enge to the sufficiency of the evidence in his case. This
appeal followed. Garner brings the sane argunents before this
Court as he did before the circuit court. Nanely, Garner
all eges that his conviction is void because he did not possess
all of the chemicals or all the equi pnment necessary to
manuf act ur e nmet hanphet am ne; and, thus, his plea of guilty was
not knowi ng or intelligent.

It is wthin the trial court’s discretion whether to
grant relief under CR 60.02.% This court uses an abuse of
di scretion standard to review the trial court’s order. W wll
affirmthe trial court unless there is a show ng of sone

“flagrant niscarriage of justice.”®

7 103 S.W3d 687 (Ky. 2003).

8 @Goss v. Conmonweal th, 648 S.W2d 853, 857 (Ky. 1983).

° 1d. at 858.



As described by our Suprenme Court, “[t]he structure
provided in Kentucky for attacking the final judgnent of a tria
court in a crimnal case is not haphazard and overl appi ng, but

is organi zed and conpl ete.” 10

The proper procedure for a
defendant to attack a judgnent in a crimnal case is to first
directly appeal the judgnment. Next, a defendant is required to
use RCr 11.42 relief “[on] any ground of which he is aware, or
shoul d be aware, during the period when this renedy is avail abl e
[1.”* Finally, one may avail himself of CR 60.02. %

Rel i ef under CR 60.02 is available only when such
“relief [] is not available by direct appeal and not avail abl e
under RO 11.42.”* The subsections of CR 60.02 address
“extraordi nary situations which do not as a rule appear during

n 14

the progress of a trial. In order to prevail under CR 60.02,

10 |d. at 856.

1 1d. at 857. The final judgnent in Garner’s case was rendered on
August 28, 2000. W note that Kotila was deci ded on June 12, 2003,
and, thus, created a two-nmonth wi ndow until Garner’s three-year
timefrane for a RCr 11.42 renedy | apsed. Wile, procedurally, the
i ssue brought in Garner’s CR 60.02 notion could have fallen under a
RCr 11.42 proceeding, we realize that this could not have been
“reasonably” presented, as required by RCr 11.42, in such a short
time period.

2 1 d.
¥ 1d. at 856.

¥ 1d. (enphasis in original).



“[t]he novant nust denonstrate why he is entitled to this
special, extraordinary relief.”?®

In his notion, Garner relies on provisions (e) and (f)
of CR 60.02. These provisions state that

[On notion a court may, upon such terns as

are just, relieve a party or his |egal

representative fromits final judgnent,

order, or proceeding upon the foll ow ng

grounds: [] (e) the judgnment is void, or has

been satisfied, rel eased, or discharged, or a

prior judgment upon which it is based has

been reversed or otherw se vacated, or it is

no | onger equitable that the judgnent shoul d

have prospective application; or (f) any

ot her reason of an extraordi nary nature

justifying relief. The notion shall be nade

within a reasonable time [].1°
While Garner attenpts to denonstrate why he is entitled to this
special, extraordinary relief with his use of Kotila, he is
unable to overcone the limtations placed on himresulting from
his plea of “qguilty.”

Wil e no procedural bar precludes Garner fromraising
his CR 60.02 notion, Garner’s post-judgnent notion is invalid
because he knowingly and intelligently pled guilty to the charge
of manufacturing nmet hanphetam ne, a Class “B” felony, in
viol ati on of KRS 218A. 1432

Garner’s argunent is a challenge to the sufficiency of

t he evidence used in his conviction. As noted by the trial

¥ Gross at 856.

1 CR 60. 02.



court inits denial of Garner’s CR 60.02 notion, the law in
Kentucky is that entry of a voluntary, intelligent guilty plea
precl udes a post-judgnment challenge to the sufficiency of the

evi dence. Y’

Garner’s claimthat he did not intelligently and
knowi ngly enter his plea of guilty is weak, at best. As cited

by this Court in Taylor v. Commonwealth, the United States

Suprene Court has explained, “a counseled plea of guilty is an
adm ssion of factual guilt so reliable that, where voluntary and
intelligent it quite validly renoves the issue of factual quilt
fromthe case.”?'®

Prior to entering a plea of “guilty,” Garner faced
charges of manufacturing net hanphetam ne by manufacturing
nmet hanphet am ne or possessing the chem cals or equi pnent for the
manuf act ure of nethanphetam ne with the intent to manufacture
nmet hanphet am ne, and as a persistent felony offender in the
second degree. The C ass “B’ felony of manufacturing
met hanphet ami ne carries a penalty of ten to twenty years. !®

Addi ng the charge of persistent felony offender enhanced this

penalty to twenty to fifty years or life.?® By accepting the

7 Johnson v. Comonweal th, 103 S. W 3d 687, 696 (Ky. 2003) (citing
Tayl or v. Commonweal th, 724 S.W2d 223, 225 (Ky. App. 1986)).

18724 S.W2d 223 (Ky.App. 1986) (citing Menna v. New York, 423 U.S.
61, 62 (1975) (enphasis in original)).

19 KRS 218A. 1432.

20 KRS 532.080.



Commonweal th’ s pl ea bargain, Garner received a naxi num sentence
of ten years of penitentiary confinenent. At final sentencing,
Garner agreed to the facts set forth in the Coomonwealth’s O fer
on a Plea of Guilty that *“defendant manufactured neth.”
Permtting Garner to proceed with his CR 60.02 notion woul d
allow himto challenge the factual basis of his conviction that
woul d have been addressed at the trial he elected to forgo.

Such a benefit is not granted under the laws of this state.

For the reasons stated above, the Mihlenberg Crcuit

Court’'s Order is affirned.

ALL CONCUR.
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