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BEFORE: BARBER AND SCHRODER, JUDGES; HUDDLESTON, SENI OR JUDGE.‘!
BARBER, JUDGE: Appellant, the Commonweal th of Kentucky, appeals
the grant of a wit of prohibition by the Breckinridge Circuit
Court preventing a retrial in District Court of the Appellee,

Hubert G eenwcod s (G eenwood), charge of driving under the

! Seni or Judge Joseph R Huddl eston sitting as Special Judge by assignment of
the Chief Justice pursuant to Section (110)(5)(b) of the Kentucky
Constitution and KRS 21.580.



i nfluence on the grounds of double jeopardy. W affirmthe
trial court’s ruling.

Greenwood was tried before a jury in Breckinridge
District Court on charges of driving under the influence.
During the cross exam nation of one of the Conmonwealth’'s
Wi t nesses, Kentucky State Police Trooper Jereny Thonpson, the
foll ow ng exchange occurred:

QUESTI ON:  He was not confused about what

was going on, in fact, he contacted

an attorney before he took the test?

ANSWER:  Yes, sir, he did.

QUESTION: Do you know who he called, do you
know he called Steve Weatl ey?

ANSVER:  Yes, | do.

QUESTI ON:  Steve Weatley is a prosecutor
over in Hardin County.

The Conmmonweal th then noved for a mistrial, stating
t hat defense counsel “is inplying that a prosecutor is giving
his client advice.” The Comonwealth clains that this |ine of
guestioning was m sl eading, prejudicial, and confusing to the
jury. The law permts an accused to contact an attorney prior
to taking a breathal yzer test. See: KRS 189A 105(3). The
record shows that Steve Wieatley is a prosecutor and a native of
Breckinridge County. Steve Wueatley was adnmttedly contacted by
Greenwood for advice prior to Geenwod s submtting to a test

for intoxication. Weatley was not involved in the prosecution
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of the action in any way and works in a different office, and in
a different county, fromcounsel for the Conmonwealth.

Def ense counsel objected to the notion for mstria
and argued that a mstrial was unnecessary. After hearing the
argunents of counsel, the court granted the mstrial finding
mani f est necessity therefore pursuant to KRS 505.030(4)(b). The
Commonweal th then nade evident its plan to retry G eenwood on
the DU charges. The District Court judge ruled that upon
retrial G eenwood could not nention Weatley' s nane or call him
as a wtness. Geenwod nade a notion to dismss the District
Court retrial on grounds of double jeopardy. That notion was
denied. Geenwood then filed a Petition for Wit of Mandanus or
Prohibition with the Breckinridge Crcuit Court, claimng that
t here was no mani fest necessity for the mstrial granted, and
that subjecting himto retrial would be a violation of the |aw
prohi biting double jeopardy. The circuit court entered a
j udgnent and order granting the wit.

As the Comonweal th admts, a wit of prohibition nust
be granted where failing to do so would subject the defendant to
great injustice and irreparable injury for which there is no

adequate renedy. Chanblee v. Rose, 249 S.W2d 775 (Ky. 1952).

When a mistrial is granted after a trial has begun and after
i ntroduction of the first witness, there can be no retria

unl ess the mstrial was with the defendant’s consent, or there



was a “mani fest necessity” that a mstrial be granted. N chols

v. Commonweal th, 657 S.W2d 932 (Ky. 1983). The circuit court

found that the statenment objected to did not rise to the |evel
of “manifest necessity” for a mstrial. The court stated in its
j udgnent and order that the jury could have been adnoni shed, or
ot her renedi al steps could have been taken. For that reason,
the circuit court found that double jeopardy would attach if
Greenwood was tried again.

The Comonwealth clainms that the granting of a wit
was unnecessary, as Greenwood had a renedy by appeal. The

Commonweal th cites Haight v. WIllianson, 833 S.W2d 821 (Ky.

1992) as supporting that assertion. G eenwod clains that the
stress and expense of two trials on the sane issue is a harm

t hat cannot be renedied on appeal. A wit of prohibition is
necessary when an accused is in danger of being tried tw ce when
j eopardy shoul d have attached after the initial case. Macklin
v. Ryan, 672 S.W2d 60 (Ky. 1984). In that case, the court held
that “since a mstrial, by definition, does not dispose of the
nmerits of a case or necessarily preclude future litigation, the
appel l ant did not have an adequate renedy by appeal fromthe
mstrial order.” Id., at 61. A claimof double jeopardy has

been rul ed an appropriate subject for a wit of prohibition or

mandanus. St. Clair v. Roark, 10 S.W3d 482, 485 (Ky. 2000).




There is no reversible error in Geenwod’ s request for a wit
of prohibition or mandanus.

Kentucky law permts retrial of a crimnal matter
following grant of a mstrial only where mani fest necessity is
shown for the granting of a mstrial:

[ T] he principle of double jeopardy
does not prevent retrial if the
proceedi ngs are term nated because the
trial court, in exercise of its
di scretion, finds that the term nation
is mani festly necessary. As stated, a
finding of nmanifest necessity is a
matter left to the sound discretion of
the trial court. Thus, a trial court’s
grant of a mstrial will be overturned
only if it is clearly erroneous or
constitutes an abuse of discretion.

Conmonweal th v. Scott, 12 S.W3d 682, 684 (Ky. 2000). The

Commonweal th asserts that “the actions of petitioner’s attorney
caused the mstrial” and that manifest necessity was shown for
the grant of mstrial. The record does not support these
contentions.

The trial court must properly exercise its discretion
in granting or denying a request for a wit of mandanus or

prohibition. Row ey v. Lanpe, 331 S.W2d 887 (Ky. 1960). That

determnation will not be reversed on appeal absent a clear
showi ng of an abuse of discretion on the part of the circuit

court. Peterson v. Shake, 120 S.W3d 707, 713 fn. 2 (Ky. 2003).




Abuse of discretion has not been shown in the present case. For

this reason, the circuit court’s determination is affirned.
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