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BEFORE: COMBS, CHI EF JUDGE; GUI DUGLI, JUDGE; AND M LLER, SEN OR
JUDGE. !

GUI DUGA.I, JUDGE: Ruth Ann Jones has appeal ed froma deci sion of
the Franklin G rcuit Court upholding the denial of her request
for disability benefits by Kentucky Retirenment Systens pursuant
to KRS 61. 600. W affirm

Jones, born January 16, 1951, worked as a custodi an

with the McCracken County Board of Education at Heath Hi gh

! Seni or Judge John D. Mller, sitting as Special Judge by assignnent of the
Chi ef Justice pursuant to Section 100(5)(b) of the Kentucky Constitution and
KRS 21.580.



School. Her duties included cleaning classroons, the l|ibrary,
the hall and the stairs. She began worki ng on Decenber 1, 1985,
and her |ast date of paid enploynent was Septenber 12, 2000. On
March 26 and May 14, 2001, Jones filed applications for
disability retirenent benefits, stating that she had
osteoarthritis in her back, knees and hands, which she cl ai ned
prevented her fromperformng her job duties, and that she
suffered from m grai ne headaches. The Medi cal Revi ew Board
physi ci ans recommended that her applications be deni ed because
her orthopedic inpairnent did not appear to be severe enough to
precl ude her usual work activity and because her headaches pre-
dat ed her enpl oynent.

After retaining counsel, Jones requested a hearing on
the issue of her disability. The matter was assigned to Hearing
O ficer Paul Fauri, and was heard on Cctober 23, 2001. The
Hearing O ficer allowed the record to stay open after the
hearing so that Jones could obtain additional x-rays, and al so
allowed the parties to file position statenments. On April 17,
2002, the Hearing Ofice issued his report and recomended
order. After sunmarizing the evidence of record, the Hearing
O ficer set out his findings of fact as foll ows:

1) The d ai mant neets the enpl oynent
service requirenments of KRS 61.600 in that

she has 178 nonths of total service and at
| east 12 nonths which are current service.



2) The Claimant’s application for
disability retirements benefits was tinely
filed on March 26, 2001 and May 14, 2001,
her | ast date of paid enploynment being
Sept enber 12, 2000.

3) Caimant’s position as a custodi an
falls within the category of nedi um work,
al t hough there appears to be heavy lifting
during the summrer cleaning period.

4) The d aimant’s application was based
on her osteoarthritis and m graine
headaches. Counsel for O ainmant stated that
t he m grai ne headaches were not being
pursued as a basis for disability due to the
fact that they have been in existence prior
to the Caimant’s enpl oynent.

5) The C ai mant received a neurol ogi ca
wor kup for her mgrai ne headache syndrome on
Decenber 20, 2000 by Dr. WIIiam Hogancanp.
Dr. Hogancanp noted the nedical history of
osteoarthritis and, in his review of the
G aimant, indicated that she was in no acute
di stress, and further indicated that the
patient has a full range of notion of the
cervical and |lunbar spine, and al so that she
had a nornal gait and was able to heel and
toe wal k. Counsel for the Retirenent
Systens argues that this is the nost
accurate report of record due to the fact
that the aimant’s | ast date of paid
enpl oyment was Septenber 12, 2000 and she
st opped working sonme tine in August of 2000.

6) The reports fromDr. Bailey note
that the Caimant is suffering from
osteoarthritis, and further that the MR
fromApril 15, 1999 showed various probl ens
of | unbar sacral interspace and
osteoarthritis of the hips and the knees.
There was no additional testing after this
report. Dr. Bailey further indicates that
he does not routinely neasure range of
notion unless there is a specific joint. He
concludes that Claimant can lift no nore



t han ten pounds, no bending, squatting,

crawl i ng,
Cl ai mant

clinmbing. Counsel for the
argues that this is the nost

accurate evidence of the Caimant’s
condition, who testified she was having pain
whi |l e wor ki ng and was unable to basically
work her job for the last six nonths.

7)

It is found that the nedi cal

evi dence of record is insufficient to
substantiate the Claimant’s claimfor
disability retirement due to the fact that,
whil e she may be suffering pain and while
Dr. Bailey has |imted her lifting, this was
not done until after her |last date of paid
enpl oynent, and furthernore there is no

current

MRl information follow ng up the

April 15,

1999 eval uati on.

8) Dr. Hogancanp noted normal strength,

as wel |

as normal nuscle tone and bul k.

9) The Hearing Oficer believes that
the C ai mant has pain, but the evidence is
insufficient to show that there has been a
restriction in her range of notion or of an
inability for her to performthe duties that
she previously perfornmed as a Custodi an.

10) The d ainmant has failed to set
forth objective nmedical evidence to show
t hat her physical conditions would prevent
her from perform ng her work as a Custodi an.

The Hearing O ficer then concluded that Jones was not entitled

to disability retirement benefits because she failed to

establish by objective nedical evidence that she had a pernanent

mental or physical

i npai rment preventing her from perform ng her

former job or a simlar one. Therefore, he reconmended that her

application be denied. After allowing the parties to file

exceptions, the Board of Trustees issued a Final Oder on My



20, 2002, adopting the Hearing Oficer’s recomended order and
denyi ng the application.

Jones then tinely filed a Petition for Judicial Review
in the Franklin Grcuit Court, asserting that she was
permanent |y incapacitated under KRS 61.600. In her brief, Jones
argued that no valid reason was given for rejecting the opinion
of her treating rheumatol ogi st and that no consideration was
given to her enployer’s statenent that she required help in
performng her job duties prior to her resignation. 1In an
Opi nion and Order entered August 3, 2004, the circuit court
affirmed the Final Order of Kentucky Retirenent Systenms. This
appeal foll owed.

On appeal, Jones argues that the circuit court erred
i n uphol ding the agency’s final order. She asserts that there
was no substantial evidence to support the denial of her
application, that Dr. Bailey s assessment should be controlling
as he treated her for her arthritis, and that the Hearing
O ficer erroneously found that there was no objective evidence
of her ability to perform her past work. On the other hand,
Kent ucky Retirenent Systens contends that its decision to deny
her application was supported by substantial evidence of record.

KRS 61. 600 sets out the statutory requirenents
disability retirement benefits, and the version in effect when

Jones nmade her application read, in pertinent part, as follows:
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(1) Any person may qualify to retire on
di sability, subject to the follow ng
condi ti ons:

(2) Upon the exam nation of the objective
medi cal evidence by |icensed physicians
pursuant to KRS 61.665, it shall be
determ ned that:

(a) The person, since his |ast day of
pai d enpl oynent, has been nentally
or physically incapacitated to
performthe job, or jobs of Iike
duties, fromwhich he received his
| ast paid enploynent. In
det erm ni ng whet her the person nmay
return to a job of like duties,
any reasonabl e accommodati on by
the enpl oyer shall be considered:

(b) The incapacity is a result of

bodily injury, nmental illness, or
di sease. For purposes of this
section, “injury” means any

physi cal harm or damage to the
human or gani sm ot her than di sease
or nental ill ness;

(c) The incapacity is deened to be
per manent ; and

(d) The incapacity does not result
directly or indirectly frombodily
injury, nmental illness, disease,
or condition which pre-existed
menbership in the system or
reenpl oyment, whi chever is nost
recent.

Qur standard of reviewin this case “is limted to

determ ni ng whet her the decision was erroneous as a natter of



law.”? 1t has long been settled in this Comonweal t h that
“judicial review of admnistrative action is concerned with the
question of arbitrariness. . . . Unless action taken by an

adm ni strative agency is supported by substantial evidence it is

"3 Substantial evidence is defined as “that which,

arbitrary.
when taken alone or in light of all the evidence, has sufficient
probative value to induce conviction in the mnd of a reasonable

person.”*

In weighing the evidence, “the trier of facts is
afforded great latitude in its evaluation of the evidence heard
and the credibility of witnesses appearing before it.”> A
review ng court may not substitute its own judgnment on a factua
i ssue “unl ess the agency’s decision is arbitrary and
capricious.”®

As in this case, “[w here the fact-finder’s decision
is to deny relief to the party with the burden of proof or

per suasi on, the issue on appeal is whether the evidence in that

party’s favor is so conpelling that no reasonabl e person coul d

2 McNutt Construction v. Scott, 40 S.W3d 854, 861 (Ky. 2001).

3 American Beauty Homes Corp. v. Louisville and Jefferson County Pl anning and
Zoni ng Conmi ssion, 379 S.W2d 450, 456 (Ky. 1964) (enphasis in original).

4 Bow ing v. Natural Resources and Environnmental Protection Cabinet, 891
S.W2d 406, 409 (Ky.App. 1994). See al so Kentucky State Racing Conm ssion v.

Ful l er, 481 S.W2d 298 (Ky. 1972).

°> Bow ing, 891 S.W2d at 409-10. See also McManus v. Kentucky Retirenent
Systens, 124 S. W 3d 454 (Ky. App. 2003).

5 McManus, 124 S.W3d at 458.
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have failed to be persuaded by it.” The failure to grant relief

woul d be arbitrary “if the record conpels a contrary decision in

| i ght of substantial evidence therein.”?

Once a review ng court
has determ ned that the agency’ s decision is supported by
substanti al evidence, the court nust determne the correct rule
of law was applied to those facts by the agency in making its
determ nation. |If so, the final order of the agency has to be
uphel d. °

In the present matter, we nust uphold the decision
unl ess substantial evidence of record conpels a finding in
Jones’ s favor or Kentucky Retirenent Systens incorrectly applied
the law. W agree with the circuit court that based upon Dr.
Hogancanp’ s nedi cal records, a different result is not
conpel led. Furthernore, the trier of fact has the discretion to
wei gh the evidence before it. Unlike her treating
rheumat ol ogi st’ s records, Dr. Hogancanp’s records reflect a
fuller examnation closer in time to her last day of work. In
hi s neurol ogi cal exam nation, Dr. Hogancanp noted nor nal
strength in Jones’s upper and |ower extremties as well as ful

range of notion in her lunbar and cervical spine. W also note

"1d. See also Bourbon County Board of Adjustment v. Currans, 873 S.W2d 836
(Ky. App. 1994).

8 Currans, 872 S.W2d at 838.

° Bowl ing, 891 S.W2d at 410.



that Dr. Bailey did not inpose any type of work restrictions
until over a year after Jones stopped working, and only did so
after being requested by her attorney. Based upon the objective
medi cal evidence of record, Jones failed in her burden to
establish that she has been permanently incapacitated from
returning to work due to osteoarthritis. Therefore, the
Kent ucky Retirenment Systens properly denied her application for
retirement benefits pursuant to KRS 61.600. Likew se, the
circuit court did not err in affirmng the decision bel ow

For the foregoing reasons, the judgnent of the

Franklin Crcuit Court is affirned.

ALL CONCUR
BRI EF FOR APPELLANT: BRI EF FOR APPELLEE
Wlliam A Kitchen Jenni fer A Jones
Paducah, KY Frankfort, KY



