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BEFORE: HENRY AND VANMETER, JUDGES; M LLER, SEN OR JUDGE.'!

M LLER, SENIOR JUDGE: Carlton Smth (Smth) brings this appea
froma "Judgnent and Sentence on Plea of Not GQuilty (Jury
Trial)" fromthe Hopkins Crcuit Court, entered August 3, 2004,
adj udgi ng himguilty of second-degree assault? and first-degree
pronoting contraband® and sentencing himto five years and one

year, respectively, each sentence enhanced to ten years pursuant

! Senior Judge John D. Mller sitting as Special Judge by assignnent of the
Chi ef Justice pursuant to Section 110(5)(b) of the Kentucky Constitution and
Kentucky Revi sed Statutes 21.580.

2 Kentucky Revised Statutes 508.020, a class C felony.

3 Kentucky Revised Statutes 520.050, a class D fel ony.



to first-degree persistent felony offender (PFO 1) status;? the
enhanced sentences to run concurrently for a total of ten years'
incarceration. W affirm
The incident fromwhich the charges arose took place

on August 14, 2003, in the Hopkins County Detention Center. On
that day Smth and victimRck HII (HIl) were residents of an
ei ght man cell block consisting of a dayroom and four individua
bedr oons accommodating two i nmates each. About 11:00 a.m, Hil
and anot her inmate had just finished watching television in the
dayroom It was Hill's day to choose which programto watch
(the inmates alternated days on which to choose prograns to

wat ch) when Smith canme in dressed in his boxers and a t-shirt

and asked perm ssion to watch a program Hill agreed. An
argunent ensued between H Il and Smth over the volunme of the
television. Smth |eft the dayroomand H Il reduced the vol une.

Smth returned to the dayroom dressed in his prison
uni formand tennis shoes. He approached Hll, who was
weaponl ess, with a stabbing notion. Hll, noticing the point of
sonmet hing protruding fromSnmth's hand, raised his hand to
defl ect the blow fromhitting himin the eye. Smth stabbed
H 1l near the tenple with an ink pen, leaving a three-inch

opening fromH ll's tenple down to his cheek, where the pen tip

4 Kentucky Revised Statutes 532.080.



remai ned enbedded. Smith then stabbed HilIl five tines in the
throat, chest and hand, shattering the ink pen.

After being repeatedly stabbed, H Il swung back at
Smth. Smth smashed a plastic coffee nug into Hill's face,

knocking two teeth out, splitting his lip and |acerating his

nose. Smth departed and Hill was left with blood running down
his face.

H 1l was treated at the prison nedical facility for a
| acerated left tenple, lacerated right nostril, cut lip, and the

| oss of two teeth. He also had a contusion on his right foot,
t hree scratches on his neck and two abrasions on his right
shoul der .
A search of the cellblock follow ng the incident
yi el ded the cartridge of an ink pen, the top part of a pen, and

a plastic coffee cup with blood on it.

Hll's version of events was corroborated by three
i nmat es.

Not surprisingly, Smth's version of events differed
fromHll's. According to Smth, the incident occurred

followng a pattern of harassnment and badgering by H .
Fol |l owi ng the argunent about the tel evision volune, Smth says
that Hll stepped toward Smth and struck himin the jaw. A
shoving match ensued. Smith renoved an ink pen cartridge from

Hll's hand to prevent from being stabbed with it. Upon
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possession of the ink pen cartridge, and in self-defense, Smth
i nadvertently struck H Il with the ink pen cartridge. According
to Smth, he also suffered injuries.

Based on the above, on Septenber 30, 2003, a Hopkins
County Grand Jury indicted Smth for the charges upon which he
was subsequently found guilty by a jury: second-degree assault,
first-degree pronoting contraband, and PFO I. (Indictnment No.
03- CR- 00299) .

Before us, Smth argues that the trial court abused
its discretion by 1) failing to grant a directed verdict on both
t he second-degree assault and first-degree pronoting contraband
charges, 2) failing to grant a newtrial on the basis of newy
di scovered evidence, and 3) denying his speedy trial notion.

Smth proffers several reasons why the trial court
erred in not granting his notion for a directed verdict.
Specifically, Smith clainms insufficient evidence that the ink
pen constituted a dangerous instrunent, that he was the
aggressor and not acting in self-defense, or that he even
possessed an ink pen.

Al t hough the Conmonweal th's argunent is well taken
that Smth could have stated his notions for directed verdict
with nore specificity, we nevertheless review the issues as the
noti ons appear to neet the m ninumrequired under Pate v.

Commonweal th, 134 S.W3d 593, 596-98 (Ky. 2004), and Kentucky

-4-



Rul es of G vil Procedure (CR) 50.01, and pursuant to the
pal pabl e error standard of Kentucky Rules of Crimnal Procedure

(RCr) 10.26, as stated in Perkins v. Commonweal th, 694 S. W 2d

721, 722 (Ky.App. 1985):

(A) conviction in violation of due process
constitutes '[a] pal pable error which
affects the substantial rights of a party’
whi ch we may consider and relieve though it
was insufficiently raised or preserved for
our review.

Therefore, we analyze this claimof error under the

standard articulated in Commonweal th v. Benham 816 S. W 2d 186,

187 (Ky. 1991):

On notion for directed verdict, the tria
court nmust draw all fair and reasonabl e

i nferences fromthe evidence in favor of the
Comonweal th. |If the evidence is sufficient
to induce a reasonable juror to believe
beyond a reasonabl e doubt that the defendant
is guilty, a directed verdict should not be
given. For the purpose of ruling on the
nmotion, the trial court nust assune that the
evi dence for the Commonweal th is true, but
reserv[fe] to the jury questions as to the
credibility and weight to be given to such

t esti nony.

On appellate review, the test of a directed
verdict is, if under the evidence as a
whole, it would be clearly unreasonabl e for
ajury to find guilt, only then the
defendant is entitled to a directed verdict
of acquittal.

Smth's initial insufficiency argunent pertains to the
second- degree assault conviction, which required a finding that

he intentionally caused physical injury to another person by



nmeans of a dangerous instrunent as defined in Kentucky Revised
Statutes (KRS) 500.080(3), in this case, an ink pen; and, the
first-degree pronoting contraband conviction, which required a
finding that while in the detention facility he know ngly
obt ai ned or possessed dangerous contraband (which, pursuant to
KRS 520.010(3), can include dangerous instrunents as defined in
KRS 500.080). Smth contends that the evidence of a dangerous
i nstrument was insufficient, alleging that the only evidence
presented was that an ink pen cartridge was used, and that no
evi dence was presented that an ink pen cartridge could cause
serious physical injury.
Contrary to Smth's assertion, testinony fromSmth,
Hll, and the inmate w tnesses that an ink pen was used in the
st abbi ng provi de evidence that Smith used an ink pen, not an
ink pen cartridge, in his attack on HII.
Addi tionally, KRS 500.080(3) defines a dangerous
instrunent in relevant part as:
(A)ny instrument . . . article, or substance
whi ch, under the circunstances in which it
is used, attenpted to be used, or threatened
to be used, is readily capable of causing
deat h or serious physical injury .
KRS 500. 080(15) defines serious physical injury as physica
injury (defined pursuant to KRS 500.080(13) as "substantia

physi cal pain or any inpairnment of physical condition") as that

creating a substantial risk of death or causing serious and
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prol onged di sfigurement, prolonged inpairment of health, or

prol onged | oss or inpairnent of the function of any bodily

or gan.

Contrary to Smth's assertion, there was al so evi dence
fromHIl's treating physician that as a result of being stabbed
with an ink pen Hill suffered injuries to the head and neck t hat

were |ife-threatening. As such, considering the evidence as a
whol e, we do not find it unreasonable that the jury found that
Smth possessed a dangerous instrunent.

Smth's second insufficient evidence allegation also
pertains to the second-degree assault conviction, nore
specifically lack of evidence that he was the aggressor. Smth
presented a theory of self-defense and the jury was given a
self-protection instruction. |In contrast, H Il testified that
Smith was the aggressor. |Inmate w tnesses gave conflicting
statenents and testinony as to who was the aggressor. As
i ndi cat ed above in Benham in ruling on a directed verdict
notion questions as to the credibility and the weight to be
given testinony are reserved for the jury, which in this case
believed the testinony placing Smth as the aggressor. CQur
standard of review, however, is to |look at the evidence as a
whole. 1In so doing, we conclude that it was not clearly
unreasonable for the jury to find Smth as the aggressor and

thus guilty of second-degree assault. The trial court correctly
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denied Smith's notion for directed verdict as to the second-
degree assault charge.

Smith's third insufficient evidence contention rel ates
to the first-degree pronoting contraband conviction, but again
asserts |l ack of evidence that he possessed an ink pen. As we
have concl uded above that on the whole, it was not clearly
unreasonable for the jury to find that Smth possessed an ink
pen, we conclude that the trial court correctly denied Smth's
nmotion for directed verdict as to this issue.

Smth next argues that the trial court erred when it
denied his notion for a new trial based on newly discovered
evi dence. The newy di scovered evi dence consisted of an
affidavit and testinony of an inmate naned Christian. The
proffered evidence indicated that if Christian had testified at
trial, he would have stated that H Il was the aggressor. He did
not, however, testify, because he was allegedly threatened and
coerced by detention facility officials. At the hearing on the
new trial notion, the accused official disputed Christian's
all egation. Additionally, testinony was presented that at the
trial the Conmmonwealth infornmed Smith's attorney that if he
called Christian the Commonweal th was prepared to rebut
Christian's testinmony with that of another inmate who woul d

testify that he heard Smth telling Christian what to say.



As an additional ground for a newtrial, Smth
presented the affidavit and testinony of a second i nmate,
Kil I ough, indicating that after the trial Killough corresponded
with Smith contradicting Killough's trial testinony as to Smth
bei ng the aggressor. At the hearing on the new trial notion,
however, evidence was presented that Killough did not recant
until he was noved back in the same facility with Smth.

After hearing the evidence, the trial court denied the
nmotion "find[ing] and conclud[ing] that the evidence presented
by the defense is not such that it raises a reasonable certainty
that if this case was retried it would produce a different
verdict."

Qur standard of review of the trial court's denial of
a newtrial notion is as foll ows:

Whether to grant a new trial on the basis of

new y di scovered evidence is largely within

the discretion of the trial court, and the

standard of review is whether there has been

an abuse of that discretion.

Fol ey v. Commonweal th, 55 S.W3d 809, 814 (Ky. 2000). "(Newy

di scovered evidence that nerely inpeaches the credibility of a
witness or is cunmulative is generally disfavored as grounds for
granting a newtrial." Id. "The evidence 'nust be of such

deci sive value or force that it would, with reasonable
certainty, change the verdict or that it would probably change

the result if a newtrial should be granted.""” Collins v.
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Commonweal th, 951 S.W2d 569, 576 (Ky. 1997) (quoting Coots V.

Commonweal th, 418 S.W2d 752, 754 (Ky. 1967)).

We conclude that the trial court did not abuse its
di scretion in denial of the newtrial notion, as the evidence
presented by both Christian and Killough anounts to cunul ative
and i npeaching testinony that would not change the result if a

new trial were granted. See generally Epperson v. Commonwealt h,

809 S.wW2d 835 (Ky. 1990); Coots v. Conmonweal th, supra; Jeter

v. Conmonweal th, 268 Ky. 285, 104 S.W2d 979 (Ky. 1937). As

stated in Foley, 55 S.W3d at 814-15:

Wil e sonme of these results may at first

bl ush seem harsh, they are based on the
principle that a defendant is entitled to
one fair trial and not to a series of trials
based on newy di scovered evi dence unl ess
that evidence is sufficiently conpelling as
to create a reasonable certainty that the
verdi ct woul d have been different had the
evi dence been available at the forner trial;
and that nere hearsay evidence that a trial
Wi tness nade a post-trial statenent
inconsistent with his previous testinony is
i nsufficient.

Finally, Smith clains a speedy trial violation.® The
of fense occurred on August 14, 2003, and Smith was indicted on
Sept enber 30, 2003. He was arraigned in Cctober, 2003, and in
Novenber, 2003, trial was set for May 4, 2004, as well as an
alternative date of January 13, 2004, should a previously set

civil case settle. Wen the alternative January date becane

® U'S. CONST. amend VI.
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avai l able but the trial did not proceed, Snmith filed a speedy
trial nmotion. The trial was reschedul ed and held on April 29,
2004, eight nonths fromthe incident, seven nonths fromthe
indi ctnent, and three and one-half nonths from his demand.

In Barker v. Wngo, 407 U S. 514, 530, 92 S. . 2182,

2192, 33 L.Ed.2d 101, 117 (1972), the United States Suprene
Court established four factors for a court to analyze to
determ ning whether a defendant's right to a speedy trial has
been violated: (1) the length of delay, (2) the reason for the
del ay, (3) assertion of the right, and (4) prejudice caused by
the delay. The first step is to determne if the delay was
presunptively prejudicial to the defendant; if not, the
defendant's speedy trial rights were not violated and the

inquiry ends. Dunaway v. Commonweal th, 60 S.W3d 563, 569 (Ky.

2001), citing Barker, supra. Wether a delay was presunptively

prej udi ci al depends on the nature of the charges and the | ength
of the delay. 1d.

We conclude that Smth was not denied the right to a
speedy trial. Smth was indicted for second-degree assault,
first-degree pronoting contraband, and PFOI. Wile not a case
of great conplexity, we do not perceive that the delay herein
was presunptively prejudicial. C. Dunaway, 60 S.W3d at 569.
As we conclude that the delay was not presunptively prejudicial,

no further analysis of the Barker factors is warranted.
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For the foregoing reasons, the judgnent of the Hopkins

Circuit Court is affirned.

ALL CONCUR.
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