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BEFORE: JOHNSON AND McANULTY, JUDGES; HUDDLESTON, SENI OR JUDGE. ‘!
HUDDLESTON, SENIOR JUDGE: David Caudill petitions for review of
an opinion of the Wrkers Conpensation Board that affirmed a

decision of the Adm nistrative Law Judge denying him a tripling

! Seni or Judge Joseph R Huddl eston sitting as Special Judge by assignment of
the Chief Justice pursuant to Section 110(5)(b) of the Kentucky Constitution
and KRS 21.580.



of his permanent partial disability benefits wunder Kentucky
Revi sed Statutes (KRS) 342.730(1)(c). W affirm

The facts of this case are not in dispute. Caudi I |,
who was born in 1968, has a 12'" grade education. He has
conpl eted one college class but has no specialized training. 1In
August 2000, he began working as a press operator at Mnessen
Hearth Systens earning an average weekly wage of $435.91. On
Cctober 1, 2000, Caudill’s left hand was caught in a press,
crushing four of his fingers. He required immedi ate energency
surgery following the accident. He has had two additiona

surgical procedures to repair his hand, and has undergone

extensi ve physical therapy. As a result of the injury, the
range of notion in his injured hand is severely limted, and
Caudill is restricted in the amount he can |ift and grip and the

type of tools he can use. He also suffers fromcold sensitivity

in the hand.

Caudill returned to work in February 2001. Because
his left hand is permanently inpaired, Caudill is no |onger able
to perform a full range of tasks as a press operator. For

exanpl e, he cannot now operate a heavy press that requires the
use of both hands. Since the accident, however, Caudill has
been pronpted to a supervisory position over six other enployees
as third shift lead man, and is earning nore noney than he did

before the accident. Although Caudill is no longer required to
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run the heavier presses that require two-handed operation, he
occasionally needs the assistance of his coworkers in performng
his job.

On Decenber 31, 2003, the ALJ rendered an opinion,
order and award granting Caudill permanent partial disability
benefits for 425 weeks based on a functional inpairnent rating
of 23% The nore difficult issue was whether Caudill was
entitled to the triple nmultiplication of his benefits under KRS
342.730(1)(c). The statute permts such an enhancenent if an
enpl oyee does not retain the physical capacity to return to the
type of work he or she was performng prior to the injury.
Applying the standard fornulated by the Kentucky Supreme Court
in Fawbush v. Gainn,? the ALJ determined that Caudill was not
eligible for the enhanced benefits because it was |likely that he
would be able to nmaintain his higher-paying enploynent
indefinitely. The Board affirmed the ALJ' s deci sion.

The sole issue on appeal, therefore, is whether the
Board erred in affirmng the ALJ's ruling that Caudill was not
eligible for the triple multiplier. The duty of this Court is
to correct the Board only where it has overlooked or

m sconstrued controlling statutes or precedent, or conmmtted an

2103 S.W3d 5 (Ky. 2003).



error

in assessing the evidence so flagrant as to cause gross

i njustice.?

t hat

KRS 342.730(c) provides, in relevant part, that:
1. If, due to an injury, an enployee does not retain the
physi cal capacity to return to the type of work that the
enpl oyee perfornmed at the time of injury, the benefit for
permanent partial disability shall be nultiplied by three
(3) times the anobunt otherw se determ ned under paragraph
(b) of this subsection . . . ; or
2. If an enployee returns to work at a weekly wage equal to
or greater than the average weekly wage at the tinme of
injury, the weekly benefit for permanent partial disability
shall be determ ned under paragraph (b) of this subsection
for each week during which that enploynent is sustained.
During any period of cessation of that enploynent,
tenporary or permanent, for any reason, wth or wthout
cause, paynent of weekly benefits for permanent parti al
disability during the period of cessation shall be two (2)
times the anount otherw se payable under paragraph (b) of
t hi s subsection.

Caudill's case presents us with a simlar situation to

in Fawbush: whether to apply KRS 342.730 (c)1 or (c)2 in

the case of an enployee who is permanently partially inpaired

3 Western Baptist Hospital v. Kelly, 827 S.W2d 685, 687 (Ky. 1992); Wittaker

v. Rowl and, 998 S.W2d 479, 482 (Ky. 1999).
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yet has returned to work earning a higher wage than he was
earning prior to the injury. Under these circunstances, the
Fawbush Court gave the ALJ authority to determne which
provision is nore appropriate on the facts. “If the evidence
indicates that a worker is wunlikely to be able to continue
earning a wage that equals or exceeds the wage at the tine of
injury for the indefinite future, the application of paragraph
(c)1 [the triple multiplier] is appropriate.”?*

In Caudill’s case, the ALJ found that Caudill did “not
retain the physical capacity to return to all aspects of work
that he perfornmed in the past,” yet that he also was earning
hi gher wages than he had at the time of the injury. On this
basis, the ALJ acknow edged that both sections of the statute
could apply. The ALJ found that Caudill is limted to running
parts on presses that he can operate with one hand, and that his
ability to perform his job has dimnished. On the other hand
the ALJ noted that Caudill testified that in his new position as
the supervisor and team |eader he suspects he can tell the
menbers of his team to assist him as necessary, that he has no
reason to believe his enployer is going out of business or that
he will be laid off in the foreseeable future.

The ALJ thereafter distinguished Caudill’s situation

fromthat of the claimant in Fawbush, who had returned to a job

4 Supra, note 2, at 12.




that involved performng tasks that were outside his nedica
restrictions. Consequently, he had to take pain nedication in
order to perform his job, and it was unlikely he would be able
to rmaintain that enpl oynent i ndefinitely. Under these
circunstances, the Suprene Court affirnmed the award of the
triple multiplier

On appeal, Caudill argues that the evidence in his
case also conpels a finding that he does not retain the capacity
to continue to perform the job requirenents that produce the
sane or greater average weekly wage into the indefinite future.
W agree with the Board' s well-reasoned review of this argunent,
and we therefore adopt the following relevant portions of its
opi ni on:

W agree wth Caudill to the extent that an
appropriate analysis does not end with the singular finding
that a claimant has returned to work at wages equal or
greater than his pre-injury average weekly wage. A
conplete analysis requires the essential finding as to
whet her post-injury work, which produces the requisite wage
| evel, can be perforned by the injured clainmant for the
“indefinite future.” W disagree with Caudill however that
the ALJ did not make this finding or the finding is not
supported by substantial evidence. To the contrary, the

ALJ specifically concluded “[u]lnlike the fact situation in
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Fawbush however, the record does not contain any evidence
that the Plaintiff as a working supervisor 1is working
outside his restrictions or is it not Ilikely that the
Plaintiff wuld be able to mintain that enploynent
indefinitely.” That conclusion was reached only after a
t horough summary of both Caudill’'s and Ratcliff’'s [the

human resources nmanager at Monessen Hearth  Systens]

t esti nony.

Her e, t he evi dence est abl i shed t hat upon
Caudill’s return to work, he has mssed no work; is not
required to work outside his restrictions; is no |onger
under nedical treatnent; nor is he required to take

prescription nedications, nuch |less narcotic or, for that
matter, over-the-counter pain nedications. There is no
indication from either Caudill or Ratcliff that Caudill
believes his job to be in jeopardy. 1In fact, he is able to
meet his productions quotas and has been pronoted. Wi | e
it is true Caudill requires assistance from co-enpl oyees to
perform certain aspects of his work, we are not satisfied
that this factor, standing alone, conpels the result
Caudi I | seeks.
Because we find no error in this assessnment of the
evidence or in the construal of the statute, the Board s opinion

is affirned.
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