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JERRY HODGE; HON. SHEI LA C. LOMHER,
ADM NI STRATI VE LAW JUDGE; and WORKERS'
COVPENSATI ON BOARD APPELLEES

OPI NI ON
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BEFORE: JOHNSON AND McANULTY, JUDGES; HUDDLESTON, SENI OR JUDGE. ‘!
McANULTY, JUDGE: Manal apan M ni ng (Manal apan) has petitioned for
review froma Wrkers’ Conpensation Board (the Board) opinion
entered July 30, 2004. In this opinion, the Board affirnmed the
Chi ef Adm nistrative Law Judge’'s (CALJ) determ nation that Jerry
Hodge (Hodge) sustained his burden of proof to establish a
consensus of category 1/0 coal workers’ pneunobconi osis. Because

we conclude that the finding of consensus is a question of fact

! Seni or Judge Joseph R Huddl eston sitting as Special Judge by assignment of
the Chief Justice pursuant to Section 110(5)(b) of the Kentucky Constitution
and KRS 21.580.



properly decided by the CALJ and this finding was not
unreasonabl e under the evidence, we affirm

This case arises out of Jerry Hodge' s application for
resol uti on of occupational disease clai magainst his enployer,
Manal apan, for coal workers’ pneunbconiosis. On his claimform
Hodge stated that he was exposed to the disease as a result of
breat hi ng coal /rock dust during his 37 Y2year enploynent history
in the coal mning industry. His |last day of enploynment was
January 9, 2003.

In support of his claim Hodge attached to the
application the x-ray interpretation of Dr. Mtthew A
Vuskovich. Dr. Vuskovich interpreted the x-ray dated Decenber
3, 2002, as denonstrating 2/1 coal workers’ pneunpconi 0Sis.

In response to Hodge's claim Manal apan filed its
notice that it was denying the claimfor various reasons. Under
KRS 342.316(3)(b)4.d., Manal apan schedul ed Hodge to have an x-
ray perforned by a physician of its choice, Dr. A Dahan. About
three weeks after filing its notice of denial, Mnal apan
submtted the original x-ray interpreted by Dr. Dahan dated
April 29, 2003, and a copy of Dr. Dahan’s nedical report
regardi ng his evaluation of Hodge. Dr. Dahan interpreted the x-
ray as category 0/0.

Based on the two readi ngs, the Comm ssioner of the

Departnent of Workers’ Cainms (conmm ssioner) deternmined there
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was no consensus and forwarded both filns to a panel of three
“B" readers for interpretation. See KRS 342.316(3)(b)4.e. The
three “B” readers were Dr. Ernest Coburn, Dr. Kathleen A
Deponte, and Dr. Thomas M Jarboe.

Dr. Jarboe read x-ray “F’ as show ng no evi dence of
pneunoconi osis. He recorded an ILO classification of 0/0 and
rated the x-ray as being quality grade two. Dr. Jarboe further
qualified his finding by noting that he “would reconmmend a
repeat filmwth inproved techni que.”

Dr. Coburn read film*®“A” and di agnosed category 1/0
pneunoconi osis. And Dr. Deponte interpreted film*®“A” as
denonstrating category 1/0 pneunoconiosis. Dr. Coburn rated the
x-ray he read as quality grade two, indicating that it was
under exposed, while Dr. Deponte rated the x-ray as quality grade
one.

Once the conm ssioner received the reports of the
three “B’ readers, he issued a letter giving notice to the
parties that there was a consensus reading. Then he assigned
the claimto the CALJ.

After the comm ssioner assigned the case to the CALJ,
Manal apan deposed Dr. Coburn to refute the conmm ssioner’s
finding of consensus. In the deposition, Mnal apan established
that the filnms could be of varying quality. Filmaquality one is

the best. Dr. Coburn believed that the filmquality of the film
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that he interpreted was a quality two because it was an

under exposed exam Dr. Coburn testified that by marking the 1/0
box on the ILO form he was not necessarily nmaking a diagnosis
of coal workers’ pneunobconiosis. This is so because the ILO
classification systemis nonspecific in that the “B” reader just
mar ks any opacity that he or she sees, which opacity could be
due to ot her causes.

Manal apan al so deposed Hodge. Hodge testified
regarding his work and nedi cal history. Hodge stopped worki ng
due to a heart condition that required nmultiple by-pass surgery.
He has troubl e breathing and has been on oxygen since January of
2003. Although he did not snoke at the tine of the deposition,
he had snoked between a pack to a pack and a half of cigarettes
per day for about thirty years.

Eventual Iy, the parties submtted Hodge’'s coa
wor kers’ pneunoconiosis claimto the CALJ. \While under
subm ssi on, Hodge noved to anmend his claimto assert pul nonary
i mpai rment resulting fromcoal workers’ pneunobconiosis. To
support his new claim Hodge subnmitted pul nonary function
studies fromDr. den Baker. The CALJ granted Hodge's notion to
amend his claimand allowed himto file Dr. Baker’'s report.

A nonth and half after she all owed Hodge to anend his
claim the CALJ issued her opinion and award in Hodge’'s case.

The CALJ determ ned that the “B” reader panel produced a
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consensus of 1/0 coal workers’ pneunpconiosis. As to Hodge's
evi dence of pul nonary inpairnent, the CALJ determ ned that the
results of spironetric testing -- between 55% and 79% of
predicted normal -- were sufficient to establish respiratory
i npai rment caused by exposure to coal dust. Based on these
findings, the CALJ awarded Hodge pernmanent partial disability
benefits. Manal apan filed a petition for reconsideration based
upon its assertions that (1) the CALJ erred in concl uding that
the “B” readers reached a consensus positive; (2) the CALJ
failed to consider pulnonary function studies perfornmed by
anot her physician; and (3) the CALJ' s cal cul ation of benefits
was i ncorrect.

After the CALJ corrected the anount of the weekly
award but denied the remainder of the petition for
reconsi deration, Manal apan filed an appeal before the Board. In
its appeal, Manal apan argued that the CALJ erred in concl uding
that there was a consensus anong the “B” readers. There was no
consensus because Dr. Coburn’s testinony established that based
on the quality of the x-ray and the type of markings that were
observed, it was just as likely that the profusions seen were
sonet hi ng other than coal workers’ pneunpbconiosis as it was that
they were coal workers’ pneunoconiosis. And Manal apan argued
that the CALJ erroneously relied upon the pul nonary function

studies submtted by the claimant and erred in failing to
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consi der the pul nonary function studies submtted by the
enpl oyer.

Upon review, the Board affirmed the CALJ s
determ nation that Hodge had sustained his burden of proof to
establish category 1/0 coal workers’ pneunobconiosis. In so
doi ng, the Board stated that under KRS 342.316(13), the
consensus classification is presuned to be the correct
classification of the enployee s condition unless overcone by
cl ear and convincing evidence. And the CALJ s concl usion that
Dr. Coburn’s testinony was not “clear and convincing” as to
overconme the presunption was not so unreasonabl e under the
evi dence that the Board nust view it as erroneous as a matter of
| aw. However the Board did vacate the award of inconme benefits
because the CALJ did not consider the report of Dr. Dahan in
maki ng the award.

Manal apan argues in its petition that the Board erred
inaffirmng the CALJ's finding of consensus. Consistent with
its argunments in the adm nistrative proceedi ngs bel ow, Manal apan
contends that there was no consensus given Dr. Coburn’s
testinmony that his notation of a positive profusion did not
necessarily indicate his belief that Hodge had coal worker’s
pneunoconi osis. Manal apan asserts that this testinony
establ i shes that consensus never existed because it totally

underm nes the foundation of facts used for draw ng the
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i nference that supports the presunption. Thus, there was no
need to overcone the presunption of consensus by clear and
convincing evidence. Finally, the Board erroneously treated the
issue as a factual issue, when it was actually a |egal issue.
Manal apan bel i eves that consensus did not exist as a matter of

I aw.

This Court’s function of reviewing the Board' s
affirmance of the CALJ' s consensus determnation is to correct
the Board only where we perceive that the “Board has overl ooked
or m sconstrued controlling statutes or precedent, or commtted
an error in assessing the evidence so flagrant as to cause gross

injustice.” Wstern Baptist Hosp. V. Kelly, 827 S.W2d 685,

687-88 (Ky. 1992). And, in cases such as this one, “[w hen the
decision of the fact-finder favors the person with the burden of
proof, his only burden on appeal is to show that there was sone
evi dence of substance to support the finding, meaning evidence

whi ch would permit a fact-finder to reasonably find as it did.”

Special Fund v. Francis, 708 S.W2d 641, 643 (Ky. 1986).

KRS 342.316(3)(b)4. sets out the adm nistrative
procedure for determ ning occupational disease clains, such as
coal workers’ pneunoconiosis. The entire procedure is as
foll ows:

a. Imredi ately upon receipt of an

application for resolution of claim the
comm ssioner shall notify the responsible
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enpl oyer and all other interested parties
and shall furnish themwith a full and
conpl ete copy of the application.

The conmm ssioner shall assign the claim
to an adm nistrative | aw judge and,
except for coal workers’ pneunopconi osis
clainms, shall pronptly refer the enpl oyee
to such physician or nedical facility as
the comm ssioner nmay sel ect for

exam nation. The report fromthis

exam nation shall be provided to al
parties of record. The enpl oyee shall not
be referred by the conmm ssioner for

exam nation wthin two (2) years
followi ng any prior referral for

exam nation for the sane di sease.

Except for coal workers’ pneunpbconi osis
clainms, within forty-five (45) days
follow ng the notice of filing an
application for resolution of claim the
enpl oyer or carrier shall notify the
comm ssioner and all parties of record of
its acceptance or denial of the claim A
denial shall be in witing and shal

state the specific basis for the denial.
In coal workers’ pneunoconiosis clains,
the enpl oyer’s notice of claimdenial or
acceptance shall be filed within thirty
(30) days of the issuance by the

conmm ssioner of the notice of the
consensus readi ng unl ess the consensus is
that the m ner has not devel oped coal

wor ker s’ pneunoconi osi s category 1/0 or
greater. In the event the consensus
procedure i s exhausted w thout consensus
bei ng established, the enpl oyer’s notice
of claimdenial or acceptance shall be
filed within thirty (30) days of the
conmi ssioner’s notification to the

adm ni strative | aw judge that consensus
has not been reached.

Wthin forty-five (45) days of assignnent
of a coal workers’ pneunobconiosis claim
to an adm nistrative | aw judge, the

enpl oyer shall cause the enpl oyee to be
exam ned by a physician of the enployer’s
choi ce and shall provide to all other
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parties and file with the comm ssi oner
the X-ray interpretation by a “B” reader.
The exam nation of the enpl oyee shal

i nclude spironetric testing if pul nonary
dysfunction is alleged by the enployee in
the application for resolution of a
claim The conm ssioner shall determ ne
whet her the X-ray interpretations filed
by the parties are in consensus.

If the readings are not in consensus, the
comm ssi oner shall forward both fil ns,
maski ng i nformation identifying the
facility where the X-ray was obtai ned and
the referring physician, consecutively to
three (3) “B” readers selected randomy
froma list maintained by the

comm ssioner for interpretation. Each “B’
reader shall select the highest quality
filmand report only the interpretation
of that film The comm ssioner shal
determine if two (2) of the X-ray
interpretations filed by the three (3)
“B” readers selected randomy are in
consensus. |If consensus is reached, the
conmm ssioner shall forward copies of the
report to all parties as well as notice
of the consensus readi ng which shall be
consi dered as evidence. |If consensus is
not reached, the admnistrative |aw judge
shal | decide the claimon the evidence
subm tted.

“Consensus” i s reached between two (2)
chest X-ray interpreters when their

cl assifications neet one (1) of the
following criteria: each finds either
category A B, or C progressive nmassive
fibrosis; or findings with regard to

si npl e pneunoconi osis are both in the
same mgj or category and within one (1)

m nor category (ILO category twelve (12)
poi nt scal e) of each other.

The adm ni strative | aw judge shal

conduct such proceedi ngs as are necessary
to resolve the claimand shall have
authority to grant or deny any relief,
including interlocutory relief, to order
addi ti onal proof, to conduct a benefit



revi ew conference, or to take such other

action as may be appropriate to resolve

the claim

h. Unless a voluntary settlenment is reached

by the parties, or the parties agree

ot herwi se, the admnistrative | aw judge

shall issue a witten determ nation

within sixty (60) days follow ng a

hearing. The witten determ nation shal

address all contested issues and shall be

enf orceabl e under KRS 342. 305.
The statute goes on to specify in KRS 342.316(13) that “[t]he
consensus classification shall be presunmed to be the correct
classification of the enployee’ s condition unless overcone by
cl ear and convi nci ng evi dence.”

In this case, the CALJ based her finding of consensus
on the readings and reports of the three “B’ readers. Two of
three readers reported category 1/0 pneunoconiosis. Thus, there
was consensus under Section (3)(b)4.f.

The readi ngs and reports of the “B’ readers are proven
facts. And Section (13) of KRS 342.316 recogni zes a probative
relationship and attributes a procedural significance to the

rel ati onship between the proven facts and the presuned facts.

See generally Magic Coal Co. v. Fox, 19 S.W3d 88, 95 (Ky. 2000)

(citing Robert G Lawson, The Kentucky Evi dence Law Handbook

810.00 (3d ed. 1993), for the definition and effect of a
presunption and di scussing presunptions in the context of KRS

342.315(2)). That procedural significance is that the consensus
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classification is presuned to be the correct classification
unl ess overcone by clear and convi nci ng evi dence.

In finding consensus, the CALJ was deciding an issue
of fact and not an issue of |aw as Manal apan argues. The CALJ
had the sole authority to judge the weight to be afforded the
deposition testinony of Dr. Coburn in light of his initia
report diagnosing category 1/0 pneunbconiosis with no additiona

comment. See McCl oud v. Beth-El khorn Corp., 514 S.W2d 46, 47

(Ky. 1974). The CALJ did not believe that Dr. Coburn’'s
testi mony overcanme the consensus classification. The Board
affirmed the CALJ. And we perceive no error in the Board s

assessnent of the case. Thus, we nust affirmthe Board.

ALL CONCUR
BRI EF FOR APPELLANT: BRI EF FOR APPELLEES:
Dwi ght T. Lovan Shawn C. Conl ey
Jones, Walters, Turner & Johnnie L. Turner, P.S. C
Shelton, PLLC Har| an, Kent ucky

Pi kevill e, Kentucky
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