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BEFORE: COMBS, CHI EF JUDGE; GUI DUGLI, JUDGE; M LLER SEN OR
JUDGE. !

M LLER, SENI OR JUDGE: Jason Wayne Caudill (Caudill) brings this
appeal froman Order of the Fayette Circuit Court, entered
August 4, 2004, summarily denying his "Mtion for Relief,” nade
pursuant to Kentucky Rules of Crimnal Procedure (RCr) 11.42,

all eging ineffective assistance of counsel in the entry of a

guilty plea to ten felony offenses and five m sdeneanor

! Seni or Judge John D. Mller sitting as Special Judge by assignnent of the
Chi ef Justice pursuant to Section 110(5)(b) of the Kentucky Constitution and
Kent ucky Revi sed Statutes 21.580.



of fenses, resulting in a sentence of twenty-five years
i mprisonment and $21,025.00 in restitution. Before us, Caudil
argues that the circuit court erred in not holding an
evidentiary hearing to address his claimof ineffective
assi stance of counsel. Having reviewed the record, we concl ude
that Caudill is entitled to an evidentiary hearing on the sole
i ssue of effective assistance of counsel pertaining to
restitution; therefore we affirmin part, reverse in part, and
remand.

During a ninety-day period in the fall of 2000,
Caudill and a juvenile conducted a series of break-ins of five
homes, a church, a school, and a business; each place was

extensively vandalized and/ or had property taken. According to

Caudill"s testinony at the guilty plea, they were |ooking for
noney and were al so taking property to sell in order to buy
drugs and get high on "coke and weed." He also admtted

starting a fire in one hone. Arrest slips in the record
indicate that Caudill admtted to 1) entering four hones w thout
perm ssion; 2) setting a fire in and taking a firearmfrom one
home; 3) using the stolen firearmto shoot out equi pnment w ndows
at a business; 5) entering a church and a school w thout

perm ssion; and 6) taking two vans froma church and setting one

on fire. Pictures filed in the record show t he extent of



ransacki ng and damage whi ch occurred in the hones, church and
school

As a result, Caudill was indicted on nultiple counts
of nmultiple degrees of burglary (Kentucky Revised Statutes (KRS)
511. 020, .030, .040); second-degree arson (KRS 513.030);
mul tiple counts of felony theft (KRS 514.030); nultiple counts
of multiple degrees of crimnal mschief (KRS 512.020 and .040);
mul tiple counts of multiple degrees of crimnal trespass (KRS
511. 060 and .070); and nultiple counts of second-degree unl awf ul
transaction with a mnor (KRS 530.065).

Caudi |l , represented by counsel, was arraigned on the
respective charges and entered not guilty pleas. On the date
set for trial, he petitioned the court, wth the assistance of
counsel, to enter a guilty plea. According to the standard form
signed that date by Caudill and counsel, he acknow edged that he
was subject to a maxi num of 155 years inprisonnment and a fine of
$1, 000. 00 on all counts, and acknow edged wai ver of
constitutional rights and satisfaction wth counsel. Based on
t he Commonweal th's recommendati ons, he asked the court to enter
aguilty plea to 1) (on Indictnment No. 00-CR-01303): first-
degree burglary (fifteen years); second-degree arson (ten
years); second-degree burglary (five years); two counts of
first-degree crimnal trespass (anmended from second-degree

burglary) (twelve nonths each); two counts of third-degree
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burglary (one year each); felony theft (one year); third-degree
(amended from first-degree) crimnal mischief (ninety days);?
second-degree unl awful transaction wth a mnor (one year);
first-degree crimnal trespass (twelve nonths); second-degree
crimnal trespass (thirty days); and third-degree crimna

m schief (thirty days); 2) (on Indictnment No. 01-CR-00307):
second- degree burglary (five years); and 3) (on Indictnent No.
01-CR-01061): third-degree (anended fromfirst degree) burglary
(one year).

Al t hough not reflected on the guilty plea form at the
entry of the plea the Cormmonweal th indicated, w thout objection
by Caudill, that the recomrendation included forfeiture of any
itens seized and a reservation of the right to object to
probation and to argue that the sentences run consecutively or
concurrently. The court accepted the pleas after conducting a

col l oquy pursuant to Boykin v. Al abana, 395 U. S. 238, 89 S. C.

1709, 23 L.Ed.2d 274 (1969).
On Novenber 21, 2001,3 final judgment was entered,
sentencing Caudill pursuant to his plea. The first-degree

burglary (fifteen years) and second-degree arson (ten years)

2 Al'though the Final Judgnent reflects that the Commonweal th's recomendati on
on this one count was one year, during the plea colloquy the Conmpbnweal th

i ndicated that the offer was 90 days, and this is reflected on the guilty
pl ea form signed by Caudill and counsel.

3 An amended Final Judgment on Indictment No. 00-CR-01303 was entered Novenber
30, 2001, to correct a clerical error.
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charges were run consecutively for a total of twenty-five years
i nprisonnment, with the remaining charges to run concurrently.
Twel ve charges were dism ssed. After the court had sentenced
Caudil'l, the Commonweal th spoke for the first time to the issue
of restitution, indicating that for all the property danage done
t he anpbunt of restitution was $21,025.00. The Conmonweal t h

t hereafter asked the Court to reflect that amount in the
sentenci ng order for the purpose of a condition of parole,
shoul d that event occur.*

On April 28, 2003, Caudill, pro se, filed an RCr 11.42
notion and requested appoi ntnment of counsel and an evidentiary
heari ng. Court-appointed counsel filed a substitute RCr 11.42
notion on Novenber 26, 2003. On August 4, 2004, the circuit
court's order sunmarily denying the notion was entered,
concluding that Caudill's argunents of ineffective assistance of
counsel were not supported by the record.

Before us, Caudill contends that he was entitled to an
evidentiary hearing on his RCr 11.42 notion, arguing that the
record cannot resolve his clains of ineffective assistance of
counsel, specifically denial of counsel during critical stages
of the proceedings. Because the circuit court did not hold an
evidentiary hearing, our reviewis [imted to "whether the

notion on its face states grounds that are not conclusively

4 Kentucky Revised Statutes 532.032.



refuted by the record and which, if true, would invalidate the

conviction." Lews v. Commobnweal th, 411 S.W2d 321, 322 (Ky.

1967). The record, nost specifically Caudill's guilty plea,
refutes his clains that counsel was ineffective during the pre-
trial and guilty plea stages of the proceedings. Therefore, we
are of the opinion that the trial court's sunmary denial of

t hese i ssues was proper.

We can, however, agree with Caudill that the record
fails on the issue of counsel's effectiveness at sentencing,
specifically with regard to restitution. The Comonweal t h asked
the court to inpose restitution of $21,025.00 after the court
had i nposed the twenty-five year sentence. Qur review of the
record indicates that this was the only reference to restitution
— it was not a part of the Commonweal th's recommendati on on the
guilty plea; it was not part of the guilty plea colloquy; and it
was not di scussed before sentence was pronounced. Additionally,
there is no indication in the record as to how the restitution
anount was determ ned. Although the pre-sentence investigation
report was nentioned at sentencing and counsel indicated that it
had been reviewed with Caudill and no corrections were
necessary, it is not part of the record before us for our review
as to whether restitution was addressed therein.

In Fields v. Conmmonweal th, 123 S. W 3d 914 (Ky. App.

2003), Fields pleaded guilty to burglary and receiving stol en
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property. The paynent of restitution was part of the
recomendation on the guilty plea, but the anount was not
provided to Fields until shortly before sentencing and the
supporting docunentation was not made part of the record.
Field' s objection at sentencing to the anmount and validity of
the restitution was overruled and the court ordered $140, 000. 00
in restitution, despite the fact that only one of the many

all egedly stolen or damaged itens was identified and there was
no evidence in the record of the value of any of the itens. The
appel l ate court agreed with Fields that he was entitled to a

"l ess summary sentencing procedure,” and while acknow edgi ng
that the "process due at sentencing is less . . . than that due
at the culpability trial" the court found the trial court's
"failure to give Fields adequate notice of the clains agai nst
hi m and any opportunity to controvert them plainly was an abuse
of discretion. The record reflects no factual basis but nere
all egations for the anmount of restitution Fields has been
ordered to pay." 1d. at 917. "Sinply put, even where there is
a guilty plea, the record nust establish an adequate factual
predicate for a restitution order.” 1d. at 918. Therefore,

Fi el ds was remanded for a "hearing (that) will give rise in the
circunstances to a record that satisfies the '"mninmal indicium
of reliability' standard and will afford the defendant a

neani ngf ul opportunity to be heard." |Id.
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In the case at bar, there is nothing in the record but
t he Commonweal th's bare assertion as to the anount of
restitution. The record is also silent as to Caudill's
know edge of the potential for, anmount of, or basis for
restitution. Following fromFields, we therefore conclude that
Caudill's RCr 11.42 notion on its face raised ineffective
assi stance of counsel clains (specifically pertaining to
assi stance at sentencing related to restitution) that are not
conclusively refuted by the record, and thus neets the initial
threshold for an evidentiary hearing under Lews. Because
Caudill also clainmed that his plea was involuntary and that he
woul d have gone to trial instead of entering the plea had he
known of the restitution, he has also net the additiona

threshold for a hearing under Lewi s which provides for a hearing

if the unrefuted clains, if true, would invalidate the
conviction. Thus, we are required to reverse on this sole issue
and remand for an evidentiary hearing.

In sunmary, we affirmthe Fayette Crcuit Court as to
all issues presented in this appeal with the exception of the
i ssue of effective assistance of counsel at sentencing with
regard to the assessnment of restitution. W reverse on this
sol e issue and remand for additional proceedings consistent with
this opinion. Because this matter is being remanded, we note

that while the record reflects that there were two individuals



i nvol ved in these actions, the Commonweal th chose to indict
Caudill as a principal, not a conplicitor. Under these

ci rcunst ances, upon remand, should restitution again be assessed
against Caudill, a determ nation should be made not only of the

anount of restitution owed but also the apportionnent between

Caudill and the other individual. W express no opinion on
this.
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