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BEFORE: BARBER AND JOHNSON, JUDGES; HUDDLESTON, SENI OR JUDGE.?!
BARBER, JUDGE: Appellant, David Taylor (Taylor), appeals pro se
froman order of the Morgan Gircuit Court denying his notion for
relief pursuant to RCr 11.42. Taylor further alleges that the
circuit court wongfully denied hima hearing on his notion and
denied his constitutional rights. W affirmthe trial court’s

ruling.

! Seni or Judge Joseph R Huddl eston sitting a Special Judge by assignnent of
the Chief Justice pursuant to Section 100(5)(b) of the Kentucky Constitution
and KRS 21.580.



Tayl or and another innate were involved in a
honmosexual act. Taylor clained that the act was consensual, but
t he nother of the other inmate contacted the institution
asserting that her son had been raped. It was alleged that the
other inmate clained that Taylor had choked himand forced him
into sexual contact. The victimgave a statenent so indicating
at the time. The Kentucky State Police investigated the
al l egations. Taylor was charged with sexual assault on July 12,
2001. A disciplinary hearing was held in the matter and Tayl or
was found guilty. As a penalty Taylor lost 1,080 days good tine
setting his rel ease date back approximtely three years. Taylor
appeal ed the finding to the Warden, who affirned the finding and
penal ty.

In 2002 the other inmate submtted affidavits stating
that Taylor did not rape him Those affidavits were nmade part
of the record. Despite Taylor’s request that the other inmate
testify at the disciplinary hearing, the victimdid not appear
as a wtness. For that reason, no evidence was offered tending
to show that the act was consensual. In his notion for
reconsi deration of the warden’s ruling on his appeal Tayl or
presented the affidavit. Taylor contends that the affidavit was
new evi dence as support for reconsideration of the adverse
ruling. Warden Mdtley denied the reconsideration stating that

Tayl or had presented no new i nformati on which would alter the
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earlier determ nation. Taylor appealed the warden’s ruling to
the circuit court pursuant to CR 60.02. The court denied the
notion finding that the evidence submtted was not “newy

di scovered” as required by the civil rules. Taylor did not
appeal the circuit court ruling.

Taylor filed a declaratory judgnent action in the
Morgan Circuit Court claimng that the Warden and Corrections
per sonnel had vi ol ated applicable policies and procedures. The
action was dismssed by the trial court. Taylor appeal ed the
deni al of the declaratory judgnent action to this Court which
affirmed the dism ssal by the Morgan GCircuit Court.

Taylor then filed the underlying RCr 11.42 notion,
claimng that the taking of his good tinme was a crimnal action
and that he was entitled to relief on those grounds. There is
no evidence in the record showi ng that the denial of good tine
credit was a crimnal act. The grant or denial of good tine
credit is an admnistrative determnation. Good tine credit is
not a right, but rather a conditional gratuity. Fow er v.

Bl ack, 364 S.W2d 163, 164 (Ky. 1963).

Tayl or asserts that the action taking his good tine
away was in violation of KRS 197.045, which provides for a grant
of “good time credit” to prisoners who show good behavior. Good

time credit is not guaranteed to any prisoner. Comonwealth v.

H ggs, 59 S.W3d 886, 893 (Ky. 2001). The denial of good tine

-3-



credit is not a crimnal act. The trial court was not in error
in finding no crimnal action on the part of the adjustnent
conmttee or the warden. On review of the determ nations by an
adj ustment committee and prison warden this court does not mnake
a de novo determ nation of guilt or innocence. The court just
reviews the record to see whether “sone evi dence” supports the

deci sion made. Yates v. Fletcher, 120 S.W3d 728, 730 (Ky. App.

2003). The trial court’s ruling is affirned.

Tayl or contends that Departnent of Corrections
personnel deni ed hi mexcul patory docunents rel evant to the
charges against him Taylor contends that investigatory
docunents showed a pattern by the victimof offering sexua
favors in exchange for excusing debts, and then claimng that he
had been assaulted by the individuals accepting such sexua
favors. This argument was before the trial court and the
appel l ate court previously. The |aw holds that the Departnent
of Corrections may pronul gate policies and procedures under the
authority granted to it by KRS 196. 030, 197.020 and Section 254
of the Kentucky Constitution. Creation of policies and
procedures inposes on the Departnment of Corrections the duty to
ensure that the rights ensured by the policies and procedures
conply with procedural due process requirenments. See: WIlff v.
McDonnel I, 418 U.S. 539, 556-557, 94 S.C. 2963, 41 L.Ed.2d 935

(1974). As the Conmonweal th argues, administrative violations
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require a civil renedy and are not crimnal charges agai nst the
institution. Inits earlier rulings the court nade a
determ nation regarding Taylor’s civil clains. That ruling is
final and bindi ng.

Taylor further asserts that the trial court
inproperly filed the RCr 11.42 notion part of the earlier
decl aratory judgnent action rather than nmaking it a separate
crimnal action. The notion made related to the earlier action
and was integrally involved therewith. No separate crimna
clains are supported by the record. The docunents show on their
face a relation to the earlier proceeding. For this reason, we
find no error in the court’s assignnent of the case. The issues
raised in Taylor’s nost recent notion are those which have been
rai sed and rul ed upon in earlier proceedings. For this reason,
Taylor’s clainms are barred by the doctrine of res judicata.

Napi er v. Jones by and through Reynolds, 925 S.W2d 193, 195

(Ky. App. 1996).

The Order of the Morgan Gircuit Court is affirned.

ALL CONCUR.
BRI EF FOR APPELLANT: BRI EF FOR APPELLEE
Davi d Taylor, Pro Se Rebecca Bayl ous
West Liberty, Kentucky Frankfort, Kentucky



