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BEFORE: DYCHE, SCHRCDER, AND VANMVETER, JUDGES.

DYCHE, JUDGE: Appel I ant, Jack Shaffer, was indicted by the
Gand Jury of the Russell Crcuit Court in 1989 for first-degree
rape, first-degree sodony, and nurder. The indictnment was
eventual |y di sm ssed, and further prosecution was barred.

Shaffer v. Mrgan, 815 S.W2d 402 (Ky. 1991).

In July 2004 Shaffer noved the Russell Circuit Court,
pursuant to KRS 431.076, to expunge the record in the case. The
noti on was deni ed wi t hout appoi ntnent of counsel or a hearing.

Shaffer appeals. W affirm



KRS 431.076 reads, in pertinent part, as foll ows:

(1) A person who has been charged with a
crimnal offense and who has been found not
guilty of the offense, or against whom
charges have been dism ssed with prejudice,
and not in exchange for a guilty plea to
anot her offense, may make a notion, in the
District or Grcuit Court in which the
charges were filed, to expunge all records
including, but not Iimted to, arrest
records, fingerprints, photographs, index
references, or other data, whether in
docunentary or electronic form relating to
the arrest, charge, or other matters arising
out of the arrest or charge.

(2) The expungenent notion shall be filed
no sooner than sixty (60) days follow ng the
order of acquittal or disnissal by the
court.

(3) Following the filing of the notion, the
court may set a date for a hearing. |If the
court does so, it shall notify the county or
Commonweal th's attorney, as appropriate, of
an opportunity for a response to the
expungenent noti on.

(4) If the court finds that there are no
current charges or proceedi ngs pendi ng
relating to the matter for which the
expungenent is sought, the court may grant
the notion and order the sealing of al
records in the custody of the court and any
records in the custody of any other agency
or official, including | aw enforcenent
records. The court shall order the sealing
on a formprovided by the Adm nistrative
Ofice of the Courts. Every agency, wth
records relating to the arrest, charge, or
other matters arising out of the arrest or
charge, that is ordered to seal records,
shall certify to the court within sixty (60)
days of the entry of the expungenent order,
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that the required sealing action has been

conpleted. Al orders enforcing the

expungenent procedure shall also be seal ed.

(5) After the expungenent, the proceedi ngs

in the mtter shall be deened never to have

occurred. The court and ot her agencies

shall reply to any inquiry that no record

exists on the matter. The person whose

record i s expunged shall not have to

di scl ose the fact of the record or any

matter relating thereto on an application

for enploynent, credit, or other type of

appl i cation.

(6) Inspection of the expunged records may

thereafter be permtted by the court only

upon a notion by the person who is the

subj ect of the records and only to those

persons named in the notion.

(7) This section shall be retroactive.

Shaffer conplains that the court did not appoint counsel for
him and did not conduct a hearing on his notion. He cites us
to no entitlement to either. The court was not required to
appoi nt counsel or conduct a hearing.

Shaffer also conplains that the court erred in denying
his notion. The statute nmakes the disposition of the notion
discretionary with the court. W find no abuse of that
di scretion. Although Shaffer cites us to | anguage in KRS 17.142
relating to segregation of records, that statute has nothing to
do with the present case.

The order of the Russell Circuit Court is affirned.

ALL CONCUR
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