RENDERED: July 8, 2005; 10:00 a.m
NOT TO BE PUBLI SHED

@Commomuealth OFf Kentucky

@Court Of Appeals

NO  2004- CA-001579- MR
GECRGE S. HERNANDEZ APPELLANT

APPEAL FROM CLI NTON CI RCU T COURT
V. HONCRABLE EDDI E C. LOVELACE, JUDGE
ACTI ON NO. 02- CR- 00068

COMVONVEALTH OF KENTUCKY APPELLEE

CPI NI ON
AFFI RM NG

Kk Kk Kk Kk Kk
BEFORE: BARBER, KNOPF, AND SCHRCDER, JUDGES.

KNOPF, JUDGE: By judgnent entered January 21, 2003, the Cinton
Crcuit Court convicted Georgi Hernandez, pursuant to his guilty
pl ea, of first-degree unlawful transaction with a m nor under

! and sentenced himto ten

si xteen years old, a class B fel ony,
years in prison, the mninmmsentence for a felony of that
class. Hernandez appeals fromthe circuit court’s July 10,

2004, order denying his RCr 11.42 notion for relief fromthat

1 KRS 530.064(2)(b).



judgnent. He contends that trial counsel neglected a viable
defense and thus rendered i neffective assistance and further
contends that the trial court erred by failing to hold an
evidentiary hearing on that claim W agree with the trial
court, however, that the record refutes Hernandez’s ineffective-
assistance claimand therefore affirm

KRS 530. 064 provides in pertinent part that

(1) A person is guilty of unlaw ul

transaction with a mnor in the first degree

when he know ngly induces, assists, or

causes a mnor to engage in illegal sexua

activity. .o

(2) Unlawful transaction with a mnor is a:

(a) Cass Cfelony if the mnor so used is

| ess than eighteen (18) years old at the

time the m nor engages in the prohibited

activity;

(b) Gass B felony if the mnor so used is

| ess than sixteen (16) years old at the tine

t he m nor engages in the prohibited

activity.

Her nandez, a Mexican national with a limted know edge
of English, was charged under subsection 2(b) of the statute
wi th havi ng engaged in sexual intercourse with a fourteen-year-
old girl during the late summer of 2002. He argues that his
guilty plea to this charge should be deened involuntary because
it stermed from his m sunderstandi ng of the of fense and from
counsel’s ineffective assistance. Hernandez adm ts havi ng had

sex with the girl and does not dispute that she was fourteen,

but clainms that he believed she was sixteen, having been told so



by both the girl and her nother. Although the defendant’s

know edge that the m nor was under sixteen is apparently an

el ement of the charged crine,? trial counsel, Hernandez asserts,
failed to advise himabout, or to investigate, a possible

def ense based on his allegedly m staken belief.

Her nandez correctly notes that defense counsel has a
duty to apprise his client of the nature of the charges agai nst
hi m and of any feasible defenses and nust do so on the basis of
a reasonably thorough investigation of both the facts and the
| aw. 3

I nasnmuch as Hernandez’s only possi bl e defense was a
reasonabl e belief that the girl had reached age si xteen, we
agree with himthat mnimally effective counsel would have asked

hi m what he had believed and, absent sone reason not to do so,

woul d have investigated his assertion that the girl and her

2 As Hernandez points out, the nodel jury instruction for this
of fense provides that “You will find the Defendant guilty of
First-Degree Unl awful Transaction with a M nor under this
Instruction if, and only if, you believe fromthe evidence
beyond a reasonabl e doubt all of the follow ng:

A. That in this county on or about (date) and before the finding
of the Indictnment herein, he know ngly induced, assisted, or
caused (victin) to engage in (IDillegal sexual activity);

B. That (victim was then |ess that 16 years of age; AND

C. That the Defendant knew (victim was |ess than 16 years of
age.” WIliam $S. Cooper, Kentucky Instructions to Juries, 8
4.59, p. 230 (1999).

3 Wggins v. Smith, 539 U S. 510, 123 S. Ct. 2527, 156 L. Ed. 2d
471 (2003); Mdrgan v. Commonwealth, 399 S.W2d 725 (Ky. 1966);

Gregory G Sarno, “Adequacy of Defense Counsel’s Representation
of Criminal Cient Regarding Quilty Pleas,” 10 ALR 4'" 8 (1981).




nother led himto believe that the girl was sixteen. |f counse
failed to make this basic inquiry, as Hernandez alleges, then it
is likely that his assistance did indeed fall bel ow the m ni num
standard of effectiveness.?

Counsel s errors do not provide a ground for relief
froma judgnment, however, unless they are reasonably likely to
have adversely affected the outconme of the proceeding.® In the
context of a guilty plea, to neet this prejudice requirenent the
movant “nust show that there is a reasonable probability that,

but for counsel’s errors, he would not have pleaded guilty and

6

woul d have insisted on going to trial.” In many guilty-plea

cases, the United States Suprene Court has expl ai ned,

the “prejudice” inquiry will closely
resenbl e the inquiry engaged in by courts
review ng ineffective-assi stance chal |l enges
to convictions obtained through trial. For
exanpl e, where the alleged error of counse
is a failure to investigate or discover
potential ly excul patory evi dence, the

determ nati on whether the error “prejudiced”
t he defendant by causing himto plead guilty
rather than go to trial will depend on the

“ Contrary to the Cormpnweal th’s assertion, Hernandez's plea
col l oquy does not refute his claim The colloquy did not
establish that Hernandez had been apprised of each el enent of
the specific offense to which he was pleading guilty or that
there was a factual basis for each el enent, circunstances
bearing inportantly on the voluntariness of his plea.

® Strickland v. Washington, 466 U.S. 668, 104 S. C. 2052, 80 L.
Ed. 2d 674 (1984).

S H 1l v. Lockhart, 474 U.S. 52, 59, 106 S. Ct. 366, 370, 88 L.
Ed. 2d 203 (1985).




i kelihood that discovery of the evidence
woul d have | ed counsel to change his
recomendation as to the plea. This
assessment, in turn, will depend in | arge
part on a prediction whether the evidence

i kely woul d have changed the outcone of a
trial. Simlarly, where the alleged error
of counsel is a failure to advise the

def endant of a potential affirmative defense
to the crine charged, the resolution of the
“prejudice” inquiry will depend | argely on
whet her the affirmative defense |ikely would

have succeeded at trial. See, e. g. Evans
v. Meyer, 742 F.2d 371, 375 (CA7 1984) (“It
is inconceivable tous . . . that [the

def endant] woul d have gone to trial on a
defense of intoxication, or that if he had
done so he either would have been acquitted
or, if convicted, woul d neverthel ess have
been given a shorter sentence than he
actually received”). As we explained in
Strickland v. Washi ngton, supra, these
predi ctions of the outcone at a possible
trial, where necessary, should be nade

obj ectively, wthout regard for the

“idi osyncrasies of the particular

deci sionmaker.” 1d., at 695.7

We are not persuaded that the error Hernandez all eges
satisfies this prejudice requirenent. He was a thirty-year-old
man i nvol ved for several nonths with a fourteen-year-old girl.
He acknow edged that prior to the incident giving rise to this
charge the girl’s nother had asked himnot to take advantage of
the girl and, as the trial court noted, the police had warned
hi mthat she was under age and that his continued invol venent
with her would lead to his arrest. W find it inconceivable

that in these circunstances Hernandez woul d have gone to trial

" Hill v. Lockhart, 474 U.S. at 59-60, 106 S. Ct. at 370-71.




on a ni staken-age defense, or that if he had gone to trial he
woul d have been acquitted. And had he been convicted he could
not have been given a shorter sentence than the m ni nrum one he
received. W thus agree with the trial court that an
evidentiary hearing is not necessary because the record refutes
the prejudice el ement of Hernandez’s claim?® Accordingly, we

affirmthe July 10, 2004, order of the Cinton Crcuit Court.
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