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BEFORE: DYCHE, KNOPF, AND M NTON, JUDGES.

M NTON, JUDGE: To reopen a workers’ conpensation claim a

cl ai mant nmust nake a prima facie showi ng of one or nore of the
statutory grounds for reopening contained in Kentucky Revised

Statutes (KRS) 342.125(1) before the claimant is even entitled

to a hearing on the nerits. KRS 342.125(1)(b) permts reopening



on the basis of “[n]ew y-discovered evidence which could not
have been discovered with the exercise of due diligence.”

Davi d Summers noved to reopen his claimagainst U S
Li quids on the basis that he was di scharged by that enpl oyer
after his award was entered. He asserts that evidence of this
post-award di scharge is new y-di scovered evidence within the
meani ng of KRS 342.125(1)(b). 1In the alternative, he asserts
that the dism ssal of his notion to reopen is manifest
injustice, which he asserts is a judicially-created ground for
reopening. Simlarly, he asserts that the dism ssal of his
motion to reopen is against public policy.! The Adninistrative
Law Judge (ALJ) dism ssed Summers’s notion without a hearing for
failure to make a prima facie show ng for reopening, a decision
later affirmed by the Workers’ Conpensation Board (Board). W
agree that Summers has failed to make a prim facie show ng of
any legitimte ground for reopening. So we affirmthe Board’s
deci si on.

Summers worked for U. S. Liquids as a mai ntenance
mechanic, a position requiring himto lift up to one hundred
pounds, clinb stairs and | adders, stoop frequently, walk
consi der abl e di stances, and be on his feet for several hours at

atime. On Decenber 9, 2000, while working for U S. Liquids, he

! Summers al so noved to reopen on the basis of change in disability.

See KRS 342.125(1)(d). As he does not refer to this claimin his
brief before this Court, he has, apparently, waived this issue on
appeal. Thus, we need not address the nerits of this matter.
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fell froma portable storage tank, injuring his feet and hi ps.
The only contested issue in Sumrers’s workers’ conpensation
claimwas the extent of his permanent occupational disability.

Dr. Mark Petrik, Summers’s treating physician
provided the only nedical report submtted in the claim
Dr. Petrik stated that Summers woul d require bracing,
anal gesi cs, and anbul atory support for the rest of his life
because of permanent injuries to his feet, despite three
surgeries to his left foot and one surgery to his right foot.
He al so anticipated that Sumers m ght require additiona
surgery. He assigned the follow ng permanent physica
restrictions to Sunmers: no squatting, crouching, or clinbing
| adders; stair-clinbing should be limted to one flight; walking
should be limted to 30-40 feet at a time wth crutches or a
cane; sitting should be limted to 30 minutes at a tine; and
standing should be limted to 8-9 mnutes at atine. Dr. Petrik
assessed Summers as having a 40 percent whol e-person inpairnent
rating.

Due to acconmmodations by U. S. Liquids, Summers was
able to return to fulltime, light-duty work after his injury;
but he was no | onger able to performovertinme work. He worked
in the office placing orders and goi ng through old paperwork in
preparation for the planned installation of a new conputer. In

his deposition, Sunmers adnmitted that he had been told that the



of fice job was not permanent and stated that he did not know how
long it would last. In the opinion, order, and award, the ALJ
found Summers to have a 40 percent occupational disability,
based on Dr. Petrik’s report. Notw thstanding Summers’s return
to light-duty work in an acconmodat ed position, the ALJ al so
applied the three multiplier found in KRS 342. 730(1) based on
her finding that Summers | acked the physical capacity to return
to the type of work that he performed at the tinme of the injury.?
Summers al |l eges that on Cctober 5, 2002, shortly after
t he workers’ conpensation order and award was final, he was told
that he was being termnated by U S. Liquids because “the case
settled.” In Septenber 2003, Sunmers underwent additiona
surgery to his right foot because of his work-related injury.
On February 2, 2004, Summers filed a notion to reopen his claim
based on his post-award discharge by U S. Liquids. He submtted
a followup report by Dr. Petrik, which showed that his
i npai rment rating and physical restrictions were unchanged.
Summers’s notion to reopen was di sm ssed by the ALJ, without a
hearing, for failure to state a claim Sunmers appealed to the
Board, which affirmed the ALJ s ruling. Summers then petitioned

for reviewin this Court.

2 Although the ALJ's opinion, award, and order notes that U S. Liquids
objected to the application of the three multiplier, it also notes
that the parties stipulated at the Benefit Review Conference on
June 12, 2002, that “[Summers] does not retain the physical capacity
to return to his former work.”



Relief fromthe terns of a final workers’ conpensation
order or award may be obtained only if the claimis reopened in
accordance with statutory provisions.® A claimant seeking to
reopen a claimis not automatically entitled to a hearing on the
merits.* The claimant nust first “nake a reasonable prinma facie
prelimnary show ng of existence of a substantial possibility of
t he presence of one or nore of the prescribed conditions” for
reopening set forth in KRS 342.125(1).° Summers asserts that the
evi dence of his post-award di scharge established a prima facie
case for reopeni ng under KRS 342.125(1)(b), which permts
reopeni ng on the basis of “[n]ew y-di scovered evi dence which
could not have been discovered with the exercise of due
diligence.”

In the alternative, Summers asserts that he
established a prima facie showing to reopen on the basis of

“mani fest injustice,” which he asserts as a judicially-created

ground for reopening a workers’ conpensation claim Finally, he

3 Uninsured Enployers’ Fund v. Turner, 981 S.W2d 544, 545 (Ky. 1998).

* Tuttle v. ONeal Steel, Inc., 884 S.W2d 661, 665 (Ky. 1994).

®> Stanbaugh v. Cedar Creek Mning Co., 488 S.W2d 681, 682 (Ky. 1972).
See al so Dingo Coal Conpany, Inc. v. Tolliver, 129 S.W3d 367, 370
(Ky. 2004) (clarifying that while the version of KRS 342.125(1)(d)
enacted Decenber 12, 1996, addresses the procedural requirenments for
establishing a prinma facie showing in any notion to reopen on the
grounds of a change of disability filed on or after that date, it
does not affect the substantive proof required to establish a
worker’s right to receive additional incone benefits upon reopening,
whi ch is governed by the version of KRS 342. 730 which was effective
on the date of injury).




asserts that public policy requires that he be permtted to
reopen his workers’ conpensation claimafter his discharge.

Each of these issues raised by Sumrers addresses a
pure question of law. Upon review, the role of the Court is to
correct the Board on matters of law “only where [] the Court
percei ves the Board has overl|l ooked or m sconstrued controlling
statutes or precedent.”®

There are no published opi ni ons addressi ng whet her
“In] ew y-di scovered evidence” within the neaning of
KRS 342.125(1) (b) enconpasses evidence which did not yet exist
when the workers’ conpensation clai mwas decided. For the sake
of conveni ence, we shall henceforth describe the |ater category
of evidence as “new evidence.”’ W must | ook to genera
principles of statutory construction.

The words and phrases of the statute nust be construed
according to their common and ordinary neaning.® In order to
give full effect to the legislative intent enbodied in a

statute, construing a statute in such a way as to render a word

® Western Baptist Hosp. v. Kelly, 827 S.W2d 685, 687-688 (Ky. 1992).

7

Cf. Stephens v. Kentucky Wilities Conpany, 569 S.W2d 155, 157-158
(Ky. 1978) (using the term “new evidence” to describe evidence
arising after the Public Service Comm ssion’s order when decidi ng
whet her the trial court properly remanded an order of the Conmi ssion
on the basis of this new evidence pursuant to KRS 278. 440, which
permits remand on the basis of “new y-di scovered evi dence”).

8 KRS 446.080(4).



or phrase nere surplussage is disfavored.® |f new y-discovered
evi dence i ncludes new evidence, then that portion of
KRS 342.125(1)(b) requiring that the evidence “coul d not have
been di scovered with the exercise of due diligence” is
superfluous. O course, that which does not exist cannot be
di scovered. The fact that part of the statute becones redundant
if new y-di scovered evidence is considered to include new
evi dence suggests that this construction is erroneous.

Even when construi ng unanbi guous statutory | anguage,
it is proper to |look to previous constructions of anal ogous
statutes or rules for guidance.'® The issue of whether new y-
di scovered evi dence enconpasses new evi dence has been addressed
before in the context of Rule 60.02(b) of the Kentucky Rul es of
Cvil Procedure (CR). CR 60.02(b) permts a party to seek
relief froma final judgnment or order based on “newy discovered
evi dence whi ch by due diligence could not have been discovered
intime to nove for a new trial under Rule 59.02.” When
construing this phrase, Kentucky’s highest court has stated that
“Iglenerally, it is held that facts not in existence at the tine

of trial do not constitute a ground for a new trial because of

See, e.g., Kurtsinger v. Board of Trustees, 90 S.W3d 454, 457-458
(Ky. 2002); State Street Bank and Trust Co. v. Heck'’s, Inc.,
963 S.W2d 626, 630 (Ky. 1998).

0 pPrudential Bldg. & Loan Ass’n v. City of Louisville, 464 S.W2d 625,
626 (Ky. 1971).




new y di scovered evidence.”' As this Court has expl ai ned,
construi ng new y-di scovered evidence in CR 60.02(b) to exclude
new evi dence serves to advance the overriding “social and
institutional interest in reliable, final judgnents.”?!?

The sanme general principles of finality of judgnents
al so apply to workers’ conpensation claims.'® The fact that the
i nstant case concerns the statutory schene of workers’
conpensation, rather than an ordinary civil case, makes it
especially inportant that KRS 342.125(1)(b) not be m sconstrued

to permt reopening where the General Assenbly did not intend to

do so. This is illustrated in Stephens v. Kentucky Utilities

Conpany in which the Suprenme Court addressed whether the

1 Cawood v. Cawood, 329 S.W2d 569, 571 (1959) (holding that the trial
court properly decided that the novant was not entitled to relief
froma divorce judgnent and a new trial on the issue of alinony just
because she had cancer where there was no evidence that she had
cancer at the tinme of the trial on the divorce action).

2 Alliant Hospitals, Inc. v. Benham 105 S.W3d 473, 480 (Ky. App.
2003) (holding that the trial court neither abused its discretion
nor erred by denying hospital’s notion seeking relief froma fina
judgment in a nmedical nal practice case, which included approxi mately
two million dollars in future nmedical expenses, where the hospital
asserted that the infant’s death al nost inmediately after the
judgrment was final was new y-di scovered evi dence).

3 Johnson v. Gans Furniture Industries, Inc., 114 S.W3d 850, 855-856
(Ky. 2003) (noting, however, that unlike other judgnents, workers
conmpensati on awards may be reopened under certain, specified
conditions as determnined by statute).

¥ COf. Stephens, 569 S.W2d at 159 (noting as significant the fact that
t he case involved construing the statutory phrase “new y-di scovered
evidence” in the context of a rate-making case where judicial review
of the adm nistrative body’s actions is limted by statute, rather
than in the context of an ordinary civil trial).



provision in KRS 278.440 permtting remand of an order of the
Public Service Comm ssion (PSC) on the basis of “newy-

di scovered evi dence” al so includes “new evidence.”'® The trial
court had ordered remand based on new evi dence, specifically,

evi dence of actual operating experience which occurred after the

Conmi ssi on’ s order. ®

The Suprenme Court described the tria
court’s construction as “a judicial amendment to KRS 278. 440" Y
and, hence, inpermssible. The Court also refuted the idea that
the trial court had an inherent power to consi der new evi dence
in the interest of properly deciding the matter if considering
that evidence violated the |egislatively-proscribed neans of
judicial review of a decision of the PSC.'® The instant case
poses a simlar situation. The procedures for reopening a

wor kers’ conpensation award are constrai ned by statute. W nust
not construe KRS 342.125(1)(b) in such a fashion as to anend the
statute by providing an additional ground for reopening which
the legislature did not intend but, rather, construe it as
witten to reflect the legislative intent therein. Based on the

ordi nary neani ng of the phrase and consistent with previous

constructions of anal ogous | anguage in CR 60.02(b) and

% 1d. at 157-159.
% 1d. at 156-157.
7 |d. at 157.

8 1d. at 157-159.



KRS 278. 440, we hold that new y-di scovered evidence within the
meani ng of KRS 342.125(1)(b) does not include new evidence,
meani ng evi dence which did not cone into being until after a
wor kers’ conpensati on award was entered. Evidence of Summers’s
di scharge after his award was entered i s new evi dence.
Therefore, it cannot support a prinma facie case for reopening
pursuant to KRS 342.125(1)(b).

Summers asserts “manifest injustice” as an alternative
ground for reopening, claimng that the Kentucky Suprene Court
“clearly established ‘manifest injustice’ as an appropriate

criterion for reopening under KRS 342.125” in Durhamv. Copley.*

Summers’s claimof manifest injustice rests on his allegation
that U.S. Liquids was able to prevent himfromreceiving total

di sability benefits by accommodating himin a |ight-duty
position while his claimwas pending but then discharging him
the nonent that the award was settled, wi thout regard for the
fact that he m ght be unable to obtain another position given
his severe physical restrictions. Even if this were true, it
does not state a ground for reopening because, contrary to
Summers’s clains, Durhamdid not establish manifest injustice as
an i ndependent ground for reopening a workers’ conpensation

claim In Durham the Board and this Court both held that a

1° 818 S.W2d 610 (Ky. 1991).
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new y- di scovered medi cal report was not ground for reopening
under KRS 342.125(1)(b) because it could have been di scovered
before the award with due diligence.?® However, the Suprene
Court found that the evidence conpelled a contrary result.? It
was this error which the Suprene Court deened “egregi ous” and
constituting “a manifest injustice.”? Durhamdid not establish
mani fest injustice as an i ndependent ground for reopening.?
Consequently, Sunmers’s claimto have established a prima facie
case for reopening on the basis of manifest injustice is wthout
merit.

Finally, Sumrers asserts that dism ssing his petition
for reopening is against public policy. He asserts that U S

Li quids effectively blocked himfromreceiving a permanent total

20 1d. at 612.

2l The Board’s decision was based on the fact that the report was dated
approxi mately 40 days before the clai mwas decided, but the Suprene
Court noted that the Board ignored the fact that the claimnt’s
attorney was not informed of the report or of the doctor’s findings
until approximately 48 days after the claimwas decided. 1d. at
611-612.

22 1d. at 612. See also, Mller v. East Kentucky Beverage/ Pepsi co,
Inc., 951 S.W2d 329, 331 (Ky. 1997) (characterizing the claimnt’s
reliance on the supposed “mani fest injustice” standard of Durham as
“m spl aced” because there was “no indication in this case that new
evi dence has been di scovered which woul d have altered the ALJ' s
deci sion”).

2 W note that even if such an attenpt at judicial anmendment were
made, it would not be within the court’s authority. See
Commonweal th ex rel. Cowan v. WIKkinson, 828 S.W2d 610, 614 (Ky.
1992) (stating that “[jJudicially created common | aw nust al ways
yield to the superior policy of |egislative enactnent” and noting
that a court “cannot legislate by judicial fiat”).
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di sability award by offering himan acconmpdated position until
the award was final |eaving hi mwrse off after his discharge
than if the conpany had not accomnmodated himin the first place.
He asserts that dism ssing his notion for reopening in this
situation |l eaves himw thout a renedy. First, we note that a

remedy already exists, as set forth in GQunderson v. Cty of

Ashl and. ?* @Gunderson holds that an injured enpl oyee may receive
permanent total disability benefits even if the enployee is able
to return to work full time in alight-duty job due to the
efforts of an accommobdati ng enpl oyer where the enpl oyee

ot herwi se woul d be unable to find enploynent in the conpetitive
job market due to his work-related disability.? 1In his brief,
Summer s concedes that he did not seek permanent total disability
in his original claimunder Gunderson because he thought it
woul d be too difficult to establish his total disability while
wor ki ng. Were a renedy is available, a party may not argue
public policy to seek another, preferred renedy. Even if we
agreed that Summers was w thout a renedy, which we do not, we
cannot do what he asks of us. “It is beyond the power of a
court to vitiate an act of the legislature on the grounds that

public policy promulgated therein is contrary to what the court

24701 S.W2d 135 (Ky. 1985).

» 1d. at 136-137.

-12-



"26 Therefore, Sunmmers’s

considers to be in the public interest.
public policy argunent does not establish a prima facie case for
reopeni ng.

I n concl usion, none of the three grounds for reopening
asserted by Summers is a valid basis for reopening under
KRS 342.125(1). As such, he has failed to establish a prim
facie case for reopening and is not entitled to a hearing on the
nmerits of his notion to reopen. W affirmthe Board' s decision
affirmng the AL s dism ssal without a hearing of Sumrers’s
notion to reopen for failure to make a prinma facie case for
reopeni ng.

ALL CONCUR

BRI EF FOR APPELLANT: BRI EF FOR APPELLEE U. S.
LI QUI DS

Neil S. Wi ner

Loui svill e, Kentucky Thomas L. Ferreri
Loui sville, Kentucky

26 Commonweal th ex rel. Cowan, 828 S.W2d at 614.
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