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BEFORE: BARBER AND SCHRODER, JUDGES; HUDDLESTON, SENI OR JUDGE. ‘!
SCHRCDER, JUDGE: Wayne Graham pro se, appeals the denial of

his CR 60.02(f) notion to set aside his 1980 PFO, first-degree,
conviction on the grounds that one of the underlying convictions
occurred prior to January 1, 1975, and could not be used for PFO
pur poses. The PFO statute does not create a newcrinme. It is a
status of fense which enhances a sentence on a subsequent

of f ense. Hence, we affirm

! Seni or Judge Joseph R Huddl eston sitting as Special Judge by assignment of
the Chief Justice pursuant to Section 110 (5)(b) of the Kentucky Constitution
and KRS 21.580.



Wayne Graham was convi cted of Second- Degree Forgery?
and being a First-Degree Persistent Felony O fender® on June 16,
1980, for which he received a twenty-year sentence. H's appea
was affirmed by this Court. A subsequent RCr 11.42 notion was
filed and denied. That denial was also affirnmed by this Court.
Grahanmis first CR 60.02 notion, filed on January 31, 1983, was
deni ed, and that denial was affirmed by this Court on July 20,
1984. Gahamis still serving tinme on this and subsequent
convi cti ons.

Gahamfiled the current CR 60.02 notion to set aside
t he PFO portion of his conviction on April 13, 2004. G aham
argued that the use of convictions before 1975 (as evi dence of
his being a persistent felon) violated KRS 500. 040, the ex post
facto statute of the penal code. The trial court denied the
notion for two reasons: the notion was untinely and the grounds
shoul d have been known when the original appeal was taken. On
appeal to this Court, G ahamcontends the trial court abused its
di scretion in denying his CR 60.02 notion as untinely; that
there were extraordi nary circunstances which would all ow t he
court to overlook the tardiness of his notion; and that the
denial of his notion results in a mscarriage of justice.

There are a nunber of reasons why G ahanis notion

shoul d be denied. First, G aham already has had a direct

2 KRS 516. 030.
® KRS 532.080(3).



appeal, an RCr 11.42 appeal,

was appeal

and a prior CR 60.02 notion which

ed. The grounds of the current CR 60.02 notion, that

the use of convictions before 1975 violates the ex post facto

provi sions of KRS 500. 040, were, or should have been

the time of his first appeal,

known at

earlier appeal. MQeen v. Commonweal th, 948 S. W 2d

and shoul d have been argued in his

415, 416

(Ky. 1997); Goss v. Commonweal th, 648 S.W2d 853, 855-856 (Ky.

1983); Brown v.

Commonweal th, 788 S.W2d 500 (Ky. 1990).

Second, and nore inportant, is the nature of the PFO

designation. The United States Suprenme Court noted i

n Weaver V.

G aham 450 U S. 24, 30, 101 S. C. 960, 965, 67 L. Ed. 2d 17,

24 (1981),

that “the ex post facto prohibition

forbids the

i nposi tion of punishnent nore severe than the puni shnent

assigned by | aw when the act to be punished occurred.” In Casey

v. Commonweal th, 994 S.W2d 18, 22 (Ky.App. 1999),

t hat :

Al t hough the ex post facto prohibition

technically applies only to |l egislative
action, the U S. Suprene Court has
recognized a simlar limtation on judicial
action under the Due Process C ause. .
The ex post facto principles applicable to
judicial action give a person the right to
“fair warning” of the type of conduct that
will give rise to crimnal penalties,
prevent punishnment for acts that were not
crimnal when the act was perfornmed, and
prohi bit increasing punishment for acts
commtted prior to the change in | aw.
(citations omtted).

we st at ed



Anal yzi ng the PFO provisions of KRS 532.080, one can recogni ze
that an indictnent for a PFOis not a charge or a crine in

itself, but a status offense, the enhancenent of a sentence for

a subsequent crine conmmitted after the enactnent of KRS 532. 080.

See Hardin v. Commonweal th, 573 S.W2d 657, 661 (Ky. 1978)

wherein the Court stated:

There is no additional punishnent
i nposed by a persistent felony offender
conviction, nerely a nore severe puni shnment.
KRS 532. 080 does not create or define a
crimnal offense. It recognizes a status
and, in a proceeding separate and apart from
the initial trial, fixes a penalty which is
to be inposed rather than the one fixed by
the jury on the initial trial.

For the foregoing reasons, the judgnent of the

Henderson Circuit Court is affirned.
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