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BEFORE: MANULTY AND TAYLOR, JUDGES; EMBERTON, SENI OR JUDGE.?!
TAYLOR, JUDCGE: Kelly Tenporary Services petitions us to review
an opi nion of the Wrkers’ Conpensation Board (Board) entered
June 23, 2004. The Board’'s opinion reversed and renmanded a

deci sion of the Adm nistrative Law Judge (ALJ) which denied as

! Seni or Judge Thomas D. Enberton sitting as Special Judge by assignment of
the Chief Justice pursuant to Section 110(5)(b) of the Kentucky Constitution
and Kentucky Revised Statutes 21.580.



conpensabl e a proposed scar revision surgery to appellee’ s |left
hand. We reverse.

On Cctober 19, 2001, appellee, R chard Maggard,
suffered a work-related injury while enployed as a wel der for
appel lant. Appellee’s left hand was crushed whil e he was
running a fixture welder used to assenble frames for backseats
in Toyota trucks. Appellee underwent two surgical procedures,
including a skin graft, and received other nedical treatnment for
the injury. Appellee was unhappy wth the appearance of the
scar on his left hand and sought additional surgery to reduce
t he appearance of scaring. In Novenber 2002, Dr. WIIliamL.

O Neill schedul ed skin graft revision surgery for Decenber 17,
2002. Dr. ONeill testified that he could inprove the
appearance of the scar. Appellant, however, denied paynent for
the surgery, and the surgery was never perforned.

On April 25, 2003, appellant filed an application for
resolution of claimwth the Departnent of Wrkers’ Cains. The
primary di spute before the ALJ centered upon appellant’s refusa
to pay for the second scar revision surgery. In his opinion and
order, the ALJ found:

As it appears that three of the four experts

enployed in this claimthat plaintiff needed

no further treatnent, and that plaintiff’'s

own treating physician felt that the surgery

was cosnetic only, the Admi nistrative Law

Judge cannot conclude that the surgery is
reasonabl e and necessary and therefore
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scar

revi sion surgery was non-conpensabl e,

cannot conclude that the proposed treatnent
i s conpensabl e.

Bei ng unsatisfied with the ALJ's concl usion that the

review by the Board. 1In reversing the ALJ' s deci sion,

framed the issue before it as “whether, under existing

appel | ee sought

t he Board

Kent ucky

law, a claimant is entitled to nedical treatnent to address

di sfigurenent that
produci ng disability.”
as denying benefits where the proposed nedi cal

cosnetic in nature.

has resulted froma work-related injury
The Board interpreted the ALJ' s deci sion
treatnent is

In determ ni ng whether the ALJ' s deci sion

was supported by evidence of record, the Board concl uded:

Contrary to the ALJ's findings, neither Dr.
Kasden nor Dr. Tenplin addressed the
reasonabl eness or necessity of Dr. ONeill’s
proposed scar revision surgery. Wile Dr.
O Neill qualified the surgery as cosnetic,
he neverthel ess urged its acconplishnent,
indicating his belief that it would be
successful in reducing disfigurement. Only
Dr. Bray stated that he did not believe “a
skin graft revision is necessary at this
time.” Nowhere does he state the surgery
woul d I'i kely be unsuccessful and therefore
unproductive. Wat is nore, none of the
physi ci ans of record indicated that the
proposed scar revision surgery is outside
the type of treatnent generally accepted by
t he nedi cal profession as reasonable in

ci rcunst ances such as Maggard s. Because
the record does not establish either of the
el ements necessary to establish a | ack of
conpensabi l ity under KRS 342.020(1), the
evi dence conpels a finding that Kelly failed
inits burden of proof as a matter of |aw
By not so finding, the ALJ commtted



reversible error. This case is therefore

remanded with instructions that an anmended

award finding Maggard’' s scar revision

surgery to be conpensabl e and hol ding Kelly

liable for paynent be entered.

This review fol |l ows.

Appel  ant contends the Board commtted error by
finding the second scar revision surgery to be conpensabl e.
Specifically, appellant clainms the Board overstepped its role
and i nproperly substituted its judgnment regarding factual issues
for that of the ALJ.

W first note there seens to be sone confusion
regardi ng the burden of proof in disputes concerning the
conpensati on of nedical expenses. The burden of proof is always
with the enpl oyee to prove the work-rel atedness of the injury,

and the enpl oyer is under no obligation to pay for nedical

benefits until an injury award has been rendered. R J. Cornman

R R Const. v. Haddix, 864 S.W2d 915 (Ky. 1993). \Were the

conpensability of a nedical benefit is consolidated with a
pending injury claim the burden of proving the non-
conpensability of such nedical benefit is clearly upon the

enployer. Square D. Co. v. Tipton, 862 S.W2d 308 (Ky. 1993).

Under Kentucky Revised Statutes 342.020, the enployer nust pay
for nedical benefits that are reasonabl e and necessary for the
cure and relief of an enployee’s work-related injury. Nationa

Pizza Co. v. Curry, 802 S.W2d 949 (Ky. App. 1991). A nedica
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procedure will not be considered reasonably necessary for the
cure and treatnent of an injury if it is unproductive or outside
the type of treatnent accepted by the nedical profession as

reasonable. Square D. Co., 862 S.W2d 308. W agree with the

Board that cosnetic nedical treatnent is not, per se, non-
conpensabl e; however, unlike the Board, we do not view this case
as turning upon such issue.

In the instant case, Dr. ONeill clearly stated that
he believed the scar could be inproved by a second scar revision
surgery. By contrast, Dr. Gary Bray opined:

| do not think a skin graft revision is

necessary at this tine. Certainly, the

function of the hand woul d not be changed

and the appearance of this graft, by al

st andards, woul d have to be consi dered good

to excellent. It is also ny opinion that he

woul d be unlikely to benefit from any

treatment of the | eakage of his triangular

fibrocartilage, despite the arthrogram

showi ng sone | eakage there.

As to Dr. Bray' s testinony, the Board observed that “[n]owhere
does he state the surgery would |ikely be unsuccessful and

t herefore unproductive.” Although, Dr. Bray does not use the
exact term “unproductive,” we believe that a reasonabl e
inference fromhis testinony could be that a second scar

revi sion surgery woul d be unnecessary and, thus, unproductive.

Considering Dr. Bray' s testinony as a whole, we are of the

opinion it was wthin the province of the ALJ to infer that Dr.



Bray believed the second scar revision surgery to be

unproductive. See MIler v. East Kentucky Beverage/ Pepsi co,

Inc., 951 S.W2d 329 (Ky. 1997); Luttrell v. Cardinal Al um num

Co., 909 S.W2d 334 (Ky.App. 1995). Unlike the Board, we view
this case as presenting conflicting nedical evidence upon

whet her the second scar revision surgery was reasonabl e and
necessary for the treatnment of appellee’s hand injury. In such
situation, we nust conclude “the question of which evidence to

believe is the exclusive province of the ALJ.” Square D. Co.,

862 S.W2d at 309. For these reasons, we conclude the Board
i mproperly reversed the ALJ' s conclusion that the second scar
revi sion surgery was non-conpensabl e.

For the foregoing reasons, the opinion of the Wrkers’

Conpensati on Board is reversed.
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