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BEFORE: GUI DUGLI AND M NTON, JUDGES; EMBERTON, SENI OR JUDGE.‘!
EMBERTON, SENIOR JUDGE: This is an appeal from a judgnent
denyi ng appel l ants’ request for a declaration that a comerci al

general liability policy issued by appellee, G ange Mitual

! Seni or Judge Thomas D. Emberton sitting as Special Judge by assignnment of
the Chief Justice pursuant to Section 110(5)(b) of the Kentucky Constitution
and KRS 21.580.



Casual ty Conmpany, provided coverage for negligence which
resulted in the tragic death of |Isaac Lawence. Finding no
error in the well-reasoned analysis of the trial court, we
affirmthe judgnment denying appellants’ claimfor coverage under
t he policy.

Wil e playing in the backyard of property owned by Any
and Steve Gether, five-year-old |Isaac Lawence was el ectrocuted
when he canme in contact with a garage door upon which faulty
el ectrical work had been perforned. | saac’ s parents
subsequently brought a wongful death action seeking recovery
fromA & A Garage, Inc., the conpany that contracted for
construction of the garage; Brackney Electric, Inc., the
subcontractor that performed the electrical work on the garage
proj ect; and Jonathan Brackney, the president of Brackney
El ectric. Jonathan Brackney was the naster electrician on the
proj ect and was responsible for obtaining a permt for the
electrical work fromthe Cty of Louisville.

Brackney Electric, Inc. and Jonat han Brackney were
covered by Grange policy nunber CT2203263-03. Settlenent was
reached and paynent nade by Grange pursuant to that policy. The
controversy centers on a second G ange policy, Cr2250882, issued
on February 12, 2002 and listing “John Brackney & Tony Fitz,
d/b/a Cullup & Fitz Construction” as the naned insured. After

Grange deni ed coverage, appellants sought a declaration that the
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|atter policy extends to the actions of Brackney El ectric and
Jonat han Brackney, which are the subjects of the wongful death
[itigation.

Inits well-reasoned opinion, the trial court
concl uded that under the clear and unanbi guous terns of the
policy Gange agreed to insure the risk associated with a
renodel i ng, drywall and painting business operated by Brackney
and Fitz in partnership; and that to expand the scope of that
coverage to include the electrical work perforned by Brackney
and Brackney El ectric Grange woul d conpletely rewite the
parties’ contract of insurance. W fully concur in that
assessnent .

In Meyers v. Kentucky Medical |nsurance Conpany,? this

Court made clear that courts are not free to rewite parties’
contracts of insurance under the “guise of interpretation or
construction” but nust define the parties’ rights according to
their agreed-upon ternms. The policy at issue in the case before
us clearly named “John Brackney & Tony Fitz, d/b/a Cullup & Fitz
Construction” as the naned insured and further provided that the
busi ness description of the insured entity was “renodeling,
drywal |, painting.” In Section I1(1)(b), the policy defines

“Insured” as foll ows:

2 982 S.W2d 203 (Ky.App. 1997).



If you are designated in the declarations
as:

b. A partnership or joint venture, you are
an insured. Your nenbers, your partners and
t he spouses are al so insureds, but only with
respect to the conduct of your business.?

The trial judge quite properly observed that it is the insured
desi gnation and busi ness description that define the nature and
extent of the risk the insurance conpany is undertaking.

The policy itself further limts the scope of coverage
in Section Il (4) which provides in pertinent part:

No person or organization is an insured with

respect to the conduct of any current or

past partnership, joint venture or limted

l[iability conpany that is not shown as a

Narmed I nsured in the Declarations.
The purpose of this termis to preclude precisely the type of
coverage expansion appellants are attenpting to obtain in this
case. In interpreting the scope of a policy, the Court nust
determine “the risk insured against” by the terns of the policy
itself.* If an ambiguity as to those terms exists, courts are
required to undertake an objective analysis of what an insured
coul d reasonably expect under the policy.®> Viewing the policy in

that light, it is abundantly clear that Grange, in issuing a

commercial general liability policy for a partnership in the

3 Enphasis added.

4 ad Republic Insurance Conpany v. Begley, 314 S.W2d 552 (Ky. 1958).

5 Estate of Schwartz v. Metropolitan Property & Casualty Co., 949 S.W2d 72
(Ky. App. 1997).




busi ness of “renodeling, drywall, painting” did not undertake
the risk associated with the operation of an electrica
contracting firm owned by a distinct |legal entity and for which
a separate commercial policy had been obtai ned based upon the

ri sks associated with that enterprise.

Simlarly, it is the contract of insurance that
specifies the identity of the naned insured, and in this case,
the naned insured is the partnership of Cullop & Fitz
Construction. Brackney, as a nenber of that partnership, falls
within the policy's definition of “insured” but only with
respect to the conduct of that partnership’s business. 1In this
regard, we find instructive the analysis utilized by the
California Court of Appeals in resolving the question of the
scope of a partner’s coverage under a simlar contract of
i nsurance:

Lest there be any question about it, the

policy specifically states that the named

insured is a partnership. Thus, we concl ude

that it is the partnership which is the

nanmed i nsured. Ml azo, as an individual,

was not a naned insured and was not provided

coverage in his individual capacity. There

was clearly no intent to do so and neither

he nor the partnership could reasonably have
expect ed ot herwi se. ®

6 Mlazo v. Qulf Ins. Co., 224 Cal.App.3d 1528 (1990).
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Appel l ants al so insist that the term “busi ness” as
used in the declarations definition of “insured” is anbi guous
and thus Bracken coul d reasonably expect that the policy would
apply to his conduct of the business of Bracken Electric. Not
only is such a contention at odds with other explicit policy
| anguage excluding the policy’s application to the conduct of
ot her past or current business ventures not |isted as a naned
insured in the declarations, it would make the Cullop & Fitz
policy alnost limtless in its scope. Because we are convinced
that the term *“business” was clearly defined by the policy,
Bracken coul d not reasonably expect it to apply to the conduct
of other businesses.

Finally, contrary to appellants’ assertion, we find no
evidence in this record that the Cullop & Fitz partnership was
so intertwined with Bracken Electric as to nake them for al
practical purposes a single entity. Nor is there evidence that
Cullop & Fitz perforned any work on the garage. So we fully
agree with the trial judge that adoption of appellants’ theory
woul d conpletely rewite the parties’ insurance contract in
violation of the clear dictates of Kentucky precedent. To do so
woul d add a significant additional risk which was not within the
contenplation of either party to the contract and was not

calculated in the setting of the policy prem um



Appel l ants’ reliance upon Hartford Accident &

I ndermity Co. v. Huddl eston,’ is unpersuasive in that its focus

is entitlement to uninsured notorists coverage, and unlike the
situation here, the policy in that case did not require that the

injury be related to partnership business. Johnson v. Service

Mer chandi se Co. 8 involved a policy that specifically included

anot her business in the “additional insureds” section, and thus
entitlenment to coverage was afforded by the plain |anguage of
the policy. Oher cited authority is distinguishable either on
the policy | anguage or the facts, or is in conflict with
est abl i shed Kentucky precedent.

Finding no error in the decision of the Jefferson

Crcuit Court, its judgnent is hereby affirned.
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