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BEFORE: BARBER AND SCHRODER, JUDGES; HUDDLESTON, SENI OR JUDGE. ‘!
BARBER, JUDGE: Appellant, Tammy A. Sanders (Sanders), appeals
fromassunption of jurisdiction of a district court matter by
the Hopkins Circuit Court. Because the circuit court properly
assuned jurisdiction over the matter pursuant to KRS 403. 765, we
affirm

Sanders and Appel |l ee, Joseph A Shuey (Shuey), have a
m nor child. They were divorced in 1991. The parties shared

custody of the child, with Sanders being the residenti al

! Seni or Judge Joseph R Huddl eston sitting as Special Judge by assignment of
the Chief Justice pursuant to Section 110(5)(b) of the Kentucky Constitution
and KRS 21.580.



custodian of the child. During visitation in the sumrer of
2001, Shuey beat the child with a paddle, causing injury to the
child. The child was el even years old at the tinme. Shuey
described his actions as an “attitude adjustnment.” The incident
occurred in response to the mnor child asking Shuey not to say
t hat he hoped Sanders, the child s nother, would “drop dead.”
Shuey then prevented the child fromcontacting his nother for
aid or assistance during the weekend-long visitation period.
The child was injured and brui sed when he returned to Sanders’
resi dence. Sanders sought police protection for the child after
he returned hone. An investigation was undertaken by the
police. Testinony and phot ographs were nmade part of that
i nvesti gation.

Fol | owi ng t he abuse, Shuey continued to threaten the
child over the tel ephone, stating that the child needed anot her

“attitude adjustnent,” and threatening to beat himagain during
t he next schedul ed visitation. The threats caused trauma and
injury to the child. The child testified that Shuey was short -
tenpered, screaned a |ot, and spoke badly about Sanders during
visitation periods.

Sanders filed a Petition and Mdtion for a Donestic
Vi ol ence Order seeking to bar Shuey fromvisitation with the

child. An Energency Protective Order (EPO was issued by the

Hopkins District Court. After a hearing, the Hopkins District
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Court issued a Donestic Violence Order (DVO preventing Shuey
fromcontacting or visiting the child for one year. The EPO was
in effect until My 28, 2002. Shuey did not appeal the DVO, and
did not take any action requesting that the DVO be set aside or
nodified. Prior to expiration of the DVO, Sanders sought and
recei ved an extension of the DVO through May 13, 2005. KRS
403.750(1) and (2) permt granting and extension of a DVO by the
District Court.

After issuance of the continued DVO, Shuey filed a
motion in district court to anmend the DVO pursuant to KRS
403.750(3). That notion was overruled. Shuey then filed a
notion asking the district court to transfer the matter to
circuit court. That notion was denied. Shuey did not appea
the DVO, the extension of the DVO or the denial of his notion
for transfer. These matters are properly appealed to circuit

court. Elery v. Martin, 4 S.W3d 550, 552 (Ky.App. 1999).

I nstead, Shuey filed a petition in circuit court asking the
circuit court to certify the DVO pursuant to KRS 403.765, and to
conduct a hearing on his notion to anend the DVO. Sanders fil ed
a notion to dismss the Petition, arguing that the petitioner
was i nproperly attenpting to anend a DVO i ssued by the Hopkins
District Court. Sanders asserted that Shuey was forum shoppi ng

for a judge to overturn the DVO. The circuit court accepted



jurisdiction over Sanders’ objection, and did not address the
jurisdictional issues raised by Sanders.

The Hopkins G rcuit Court certified the DVO and
referred the notion to amend to the domestic relations
comm ssioner. During the tine the donestic rel ations
conmi ssi oner was conducting her review of the matter, Shuey
filed a letter with the DRC nmaki ng unsupported accusati ons of
abuse agai nst Sanders and her husband. No support exists in the
record for these assertions. Shuey’s accusations are consi stent
with the inappropriate pattern of interaction betwen Shuey and
his ex-wife and child. The record does not contain any
i nvestigation into Shuey’s assertions and the donestic rel ations
conmi ssioner failed to address the assertions during her review
of the matter. The assertions are wholly unsupported by the
record

The m nor child, aged 13, testified before the
donestic relations conmm ssioner. The child did not indicate a
desire to have contact with Shuey. Wen asked, the child stated
that it would not upset himto receive mail from Shuey, so |ong
as the mail did not contain negative comments about his nother.
The child testified that he was afraid of physical visitation
wi th Shuey, even if such visitation was supervised and of

relatively short duration. He stated that he did not at any



time want to physically visit with Shuey. The child discussed
the inpact his fear of Shuey had on his life.

The child s social worker, Ms. Coones, a victinms
advocate for Sanctuary, Inc., testified that the child has
consistently been afraid of Shuey since the abuse occurred. The
child is concerned that Shuey will kidnap and harmhim The
child is paranoid and anxious in school regarding potentia
contact with Shuey. These fears have caused the child to be
par anoi d about bei ng al one and unsupervi sed, and have adversely
affected his life.

Sanders testified that she would permit the child to
exchange mai|l or tel ephone calls with Shuey, but that she did
not want physical contact between Shuey and the child. Sanders
stated that such contact should not be permtted, if at all
unl ess Shuey successfully conpl eted an anger managenent
counseling program Sanders indicated that she did not want
unsupervi sed visitati on between Shuey and the child. The record
does not contain evidence indicating that Shuey has addressed
t he abusi ve behavior, or that he is renorseful for his threats
and violence. Shuey testified that he wanted to establish
contact with the child, and that he wanted two week | ong
visitation with the child in the sumers.

The donestic relations conm ssioner held a heari ng,

and filed recommendati ons. The recommendati on of the donestic



rel ati ons comm ssioner was that the DVO be anended to pernit
Shuey contact with the mnor child. The donestic relations
conmi ssi oner recomended that Shuey be permtted [imted
supervi sed contact with the child. The DRC al so recommended
t hat Shuey conpl ete an anger nanagenent course, and that both
Shuey and Sanders conpl ete the Cooperative Parenting Program
The donestic rel ati ons comm ssioner indicated that the child
shoul d be required to conplete the Children of Divorce program
The donestic rel ati ons conm ssioner recommended that visitation
be revisited after the recomendati ons contained in the report
had been conpl et ed.

The donestic rel ati ons comm ssi oner found that under
KRS 403. 750(3), the circuit court was permtted to dismss the
DVO, affirmthe DVO, or nodify the district court’s rulings and
order. Sanders filed exceptions to the donestic rel ations
commi ssi oner’s reconmrendations, claimng that Shuey coul d not
take the matter to circuit court after his failed notion to
amend the DVO in district court. The circuit court overrul ed
Sanders’ exceptions, and adopted the donestic relations
commi ssioner’s report and recomrendations in its entirety. The
circuit court did not address the jurisdictional clains raised
by Sanders.

District and circuit courts of Kentucky have joint

jurisdiction in donestic violence matters. KRS 403.725
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recommends that the issuing judge have continuing jurisdiction

and oversi ght over donestic violence matters. KRS 403.735(3)(c)

provi des that each judicial district shall establish a protoco

for handling such matters. The 4'" Judicial Grcuit, which

i ncl udes Hopki ns County, has a protocol requiring a donestic

violence matter to remain in district court unless there is a

di ssolution pending in circuit court. In this case, no

di ssol ution was pending, as the divorce was conpleted in 1991.

Sanders clains that a district court nmatter may be appealed to

circuit court, but the circuit court does not have jurisdiction

over a district court donestic violence matter absent an appeal .
KRS 403. 765 provi des that:

If, following the entry of an order
aut hori zed by KRS 403. 740 or 403. 750, or the
aut hentication of a foreign protective order
pursuant to KRS 403. 737, 403.7521, 403.7524,
403. 7529, 403.7731 or 403.7535, the
petitioner or the adverse party initiate an
action in the Crcuit Court under the
provi sions of this chapter, the party filing
the petition shall certify the existence and
status of any donestic violence protective
orders. Unless the Grcuit Court issues and
serves an order pertaining to the sane
subject matter of any existing donestic
viol ence order, orders of the D strict Court
or the issuing court shall remain in effect
and shall be enforced in either District or
Circuit Court. (Enphasis ours)

Sanders contends that this statute does not give a
party the right to overlook a district court ruling, and seek a

new ruling in circuit court on the sanme natter absent an appea
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of the district court ruling. Sanders argues that the circuit
court did not have famliarity with the case, and did not have
an understandi ng of why the order was granted initially, or why
it was extended for an additional three years. She contends
that this lack of information |led to an erroneous decision, and
was violative of Kentucky |law. Shuey asserts that the | aw
permts the circuit court to revisit the DVO matter, and to take
action thereon without regard to the district court’s earlier
rulings.

The statutes relating to donestic violence natters are
to be interpreted to allow victins protection agai nst further
abuse and vi ol ence. KRS 403.715(1). Sanders argues that
permtting a circuit court jurisdiction over a district court
DVO may result in a lack of protection for the victim This
Court recogni zes that donestic violence orders do not serve to
provi de the sane relief granted by custody or divorce

proceedi ngs. Cottrell v. Cottrell, 114 S.W3d 257, 258 (Ky. App.

2002). In that case the Court rejected a claimby a party that
the circuit court with jurisdiction over custody and visitation
coul d overrul e another court’s DVO. |In rejecting the argunent,
the court stated that the relief sought by the appellant “woul d
render ineffective the very protections our donestic violence

statutes were enacted to provide.” 1d., 114 S.W3d at 259.



We believe that KRS 403.765 very clearly establishes
the authority for a circuit court to review a DVO upon a
petition for certification, and issue orders pertaining to the
same subject matter. Local rules pertaining to protocol do not
supercede | aw set out in the Kentucky Revised Statutes.

We are cogni zant of the positive effect famly courts
have had in avoiding this type of conflict. Based upon the

foregoi ng, the judgnent of the Hopkins G rcuit Court is

af firnmed.

SCHRODER, JUDGE, CONCURS

HUDDLESTON, SENI OR JUDGE, CONCURS | N RESULT.
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