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BEFORE: COMBS, CHI EF JUDGE; JOHNSON AND M NTQN, JUDGES.
JOHNSON, JUDGE: Chris Wiite has petitioned for review of an

opi nion of the Wrkers Conpensation Board entered on June 23,
2004, which affirmed the adnministrative | aw judge’s dism ssal of
his claimfor benefits as the result of a psychiatric condition
that arose out of and in the course of his enploynent as a

police officer with Lexington-Fayette Urban County Governnent



(LFUCG and as a security guard with Richard E. Jacobs G oup,
Inc. Having concluded that the Board m sconstrued controlling
statutes and precedent concerning the physical injury that Wite
suffered as the result of a traumatic event, we reverse and
remand.

On January 5, 2001, Wite, who was 35 years old, was
enpl oyed full-tinme as a detective by the LFUCG Pol i ce Depart nent
and part-time as a security guard at Fayette Mall, an indoor
comerci al shopping center.! After Wite conpleted his shift as
a police officer for LFUCG he reported to his security guard
job at the Fayette Mall. Approximately one hour into that job
shift, Wiite received a call froma LFUCG police dispatcher
regarding a mal e subject at the mall. White was advi sed that
t he subject was dressed in a security guard uniformand carrying
a night stick. The subject had reportedly threatened to commit
sui ci de.

Subsequently, Wiite was told by another nmall security
guard that the subject was near a bus stop in front of the mall
As Wi te approached the subject, he noticed a revolver, so he
drew his gun, displayed his LFUCG police badge, and identified
hinself as a police officer. After some conversation, the
subj ect drew his gun. Wite commanded the subject to drop the

gun, but instead the subject raised the gun and pointed it at

! Fayette Mall was devel oped by the Richard E. Jacobs Group, Inc. and managed
by Jacobs G oup Managenent Conpany, Inc.
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Wiite. Wiite initially fired four shots, hitting the subject
three tines. Wen the subject continued to advance toward
Wiite, he fired four nore tines before the subject fell to the
ground. Wiite then admnistered first aid, including CPR, to
the subject. A paranedic arrived and assisted Wite, but the
subject died as a result of the gunshot wounds. Suicide notes
were | ater discovered in the subject’s vehicle.

Fol | owi ng the shooting incident, Wite was transported
to the police departnent, interrogated, and placed on
adm nistrative |l eave during an internal investigation. Wite
did not report, or seek treatnent for, any physical injury as a
result of this incident. For sonme unexpl ai ned reason, the
subject’s bl ood was never tested, and Wiite was forced to
undergo repeated blood tests to determne if he had contracted
any di seases through his contact with bodily fluids of the
deceased.

Wiite testified that during the period of
adm ni strative |leave and internal investigation, he began to
experience stress; so he consulted psychol ogist Dr. Todd
Vandenburg. Wite experienced nightmares, flashbacks, and
paranoi a regarding a potential indictnment for the shooting
i ncident and the uncertainty of having contracted di seases such
as AIDS and tuberculosis fromthe deceased. After Wite

returned to work, for both the police departnent and the nmall in
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April 2001,2% he began to | ose concentration, became nore
enotional, and devel oped road rage. He first took sick | eave
and then received disability retirement.

On January 6, 2003, Wite filed an application for
resolution of injury claimw th the Departnent of Wrkers’
Cl ainms. Medical evidence in support of his disability claim
i ncluded the testinony of five board certified psychiatrists.
Al'l of the doctors testified that Wite suffered from post-
traumati c stress disorder (PTSD) and that he should not return
to work as a police officer

In an opinion and order dated January 29, 2004,
dismissing Wiite’s claim the ALJ concluded that “Oficer Wite
clearly has devel oped a significant psychiatric condition
as the result of the life-threatening situation on January 5,
2001. . . . However, KRS® 342.0011(1) does not provide workers’
conpensati on benefits for the psychiatric effects in the absence
of a physical injury.” On June 23, 2004, the Board affirned,
but noted that the |law created a “hardship.” The Board stated
that “under the facts in this claim Wite' s contact with the
bodily fluids of another, no nmatter how of fensive, does not
constitute a physically traumatic event.” This petition for

revi ew f ol | owed.

2 He was pronoted to police sergeant in April 2001.

3 Kent ucky Revised Statutes.



Qur function in providing further review of a workers’
conpensation claimis to correct the Board only when it “has
over|l ooked or m sconstrued controlling statutes or precedent, or

commtted an error in assessing the evidence so flagrant as to

114

cause gross injustice. Since the facts related to the | ega

i ssue on appeal are not in dispute, our reviewis limted to
determ ni ng whet her the Board overl| ooked or m sconstrued
controlling statutes or precedent.

KRS 342.0011(1) provides as follows:

“I'njury” means any work-rel ated
traumati c event or series of traumatic
events, including cunul ative trauma, arising
out of and in the course of enploynent which
is the proximte cause producing a harnfu
change in the human organi sm evi denced by
obj ective nedical findings. “lInjury” does
not include the effects of the natural aging
process, and does not include any
conmuni cabl e di sease unless the risk of
contracting the disease is increased by the

nature of the enploynent. “Injury” when
used generally, unless the context indicates
ot herw se, shall include an occupationa

di sease and damage to a prosthetic
appl i ance, but shall not include a
psychol ogi cal, psychiatric, or stress-

rel ated change in the hunman organi sm unl ess
it is adirect result of a physical injury

[ enphasi s added].

It has been noted by our Supreme Court that as a result of the
anmendnents to this statute in 1994 and 1996, “the term‘injury’

now refers to the traunatic event or series of such events that

4 Western Baptist Hospital v. Kelly, 827 S.W2d 685, 687-88 (Ky. 1992).




causes a harnful change rather than to the harnful change,
itself. Under the anmended definition, a ‘physical injury’ is an
event that involves physical trauma, w thout regard to the type
of harnful change that results.”®

Prior to the 1994 anendnent of KRS 342.0011(1), a
“mental -mental” recovery was allowed; i.e. a psychol ogica
injury was conpensable even if there was no rel ated physica

injury. As stated in West, supra:

In 1989, KRS 342.0011(1) defined a
conpensabl e injury as being “any work-
rel ated harnful change in the human
organism arising out of and in the course
of enployment. . . .7 Effective April 4,
1994, the |legislature added the requirenent
that a conpensabl e psychol ogi cal ,
psychiatric, or stress-related change in the
human organi smbe “a direct result of a
physical injury.” That requirenent was
retai ned when the provision was again
amended effective Decenber 12, 1996, to
define an “injury[.]”

[ Fl]or the purposes of the 1996 version of
KRS 342.0011(1), a “physical injury” is an
event that involves physical trauma and
proxi mately causes a harnful change in the
human organismthat is evidenced by
objective nmedical findings. An event that
i nvol ves physical traunma may be viewed as a
“physical injury” without regard to whether
t he harnful change that directly and

proxi mately results is physical,
psychol ogi cal , psychiatric, or stress-

® McCowan v. Matsushita Appliance Co., 95 S.W3d 30, 32 (Ky. 2002) (citing
Lexi ngt on- Fayette Urban County Government v. West, 52 S.W3d 564, 566 (Ky.
2001)).




related. But in instances where the harnful

change is psychol ogical, psychiatric, or

stress-related, it must directly result from

the physically traumatic event. W view an

incident that is described as a “full-

fledged fight” in which a police officer and

suspect are scuffling and rolling on the

ground as an event that involves physica

trauma, in other words, as a physically

traumatic event.®

In West, a police officer who had been involved in an
“Incident in which she was physically assaulted by a knife-
wi el di ng suspect that she was attenpting to apprehend[,]”’ filed
a claimfor workers’ conpensation disability benefits based upon
t he PTSD she had devel oped. The ALJ dismi ssed West’s claim but
the Board remanded and this Court affirnmed. The Suprenme Court
al so affirnmed and noted that even though West’s only physica
injuries “consisted of scratches, abrasions, and soreness,” she
had suffered a physical injury fromthe “incident” with the
suspect because the event involved physical trauma which
proxi mately caused a harnful change in the human organi smthat
was evi denced by objective nedical findings of a psychol ogica
condi tion.®

Li kew se, in the case before us, the traumatic event

experienced by White involved relatively brief physical contact

with a suspect, but the nature of the physical contact was

6 West, 52 S.W2d at 566-67.
7Id. at 564-65.

8 1d. at 565.



extrenely physical and intinate. Following the terrifying fatal
encounter where Wiite was conpelled to fire eight shots at the
subject hitting himnunmerous tinmes at cl ose range before he
finally fell, Wite undertook the physical task of personally
admnistering CPR and first aid, becoming mred in the man’s
bl ood and bodily fluids. This event nost assuredly involved
physi cal trauma

In assisting the dying man, Wite did not have the
opportunity to protect hinself by using a plastic gown or
gl oves. He took inmmediate action in an attenpt to save the
man's life, exposing hinself fully to the noxious effects of the
man’ s bl ood and nucous. Later, White understandably becane
concerned about the significant health risks of H'V and ot her
serious infections as a result of being exposed to the man’s
bodily fl uids.

Thus, we hold that |ike the event in West, here Wite
had a brief but seriously intinmate physical encounter with a
crimnal suspect. Wile Wite did not suffer scratches or
abrasi ons, he endured the physical inpact of being coated with
bodily fluids with a threat of nuch nore serious health
consequences than scratches and abrasions. W conclude that an
event of such tangible and significant physical contact

constitutes a physical trauna.



Accordingly, we reverse the Board’ s opinion and renand
this matter for further proceedings consistent with this
Opi ni on.

COVBS, CHI EF JUDGE, CONCURS AND FI LES SEPARATE
OPI NI ON.

M NTON, JUDGE, DI SSENTS AND FI LES SEPARATE OPI NI ON.

COVBS, CHI EF JUDGE, CONCURRING | heartily concur
with the majority opinion and would in no way characterize this
injury as “nmental -nental” so as to bar recovery under Kentucky
| aw. Medical research has continued to enphasize the inter-
connect edness of body, mnd, and spirit.

The physical injury that occurred in this case far
exceeded a “nere touching.” Oficer Wiite faced a viol ent
physi cal confrontation resulting in the necessity of his nost
i mredi ate and intinmate contact with the bodily fluids of the
victim W can truly take judicial notice of the physical peri
to which he subjected hinself by treating the victimw thout the
time or opportunity to sheathe hinself with protective covering.
The hazard of such exposure to H'V and ot her possible diseases
is readily apparent. The psychol ogical traunma directly flow ng
fromthe highly physical encounter is equally obvious.

Consequently, | agree that the post-traumatic stress
di sorder (PTSD) suffered by Oficer Wite was inescapably

attributable to his physical encounter with this victim-— an



encounter that had serious physical ramfications as evidenced
by the many sessions of blood-testing to ascertain whether he
had yet contracted nunmerous fearsone di seases. As his nenta
probl enms mani fested thensel ves over the course of those bl ood
tests, their linkage to a physical origin becane clear. His
mental infirmty was a “direct result of a physical injury”

under the literal wording and intent of KRS 342.0011(1).

M NTON, JUDGE, DI SSENTING | respectfully dissent
fromthe majority opinion. The facts indicate that O ficer
White' s post-traumatic stress disorder (PTSD) was caused by
stress and the psychiatric inpact of a |ife-threatening
situation rather than froma physical injury. Kentucky does not
allow for “nmental -nental” recovery without a rel ated physica
injury; therefore, | believe the ALJ correctly held Wite was
wi t hout renmedy under KRS 342.0011(1).

The crux of White's argunent is that the definition of
“physical injury” for purposes of workers’ conpensation recovery
shoul d be expanded to include a “nmere touching.” This issue has
yet to be addressed by our courts. However, other jurisdictions

have confronted the matter. |In the case of Liberty Correctiona

Institute v. Yon,® the Florida Court of Appeals held that nere

® 671 So.2d 194 (Fla. App. 1996).
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t ouchi ng was not sufficient to establish a physical injury for

pur poses of entitlenent to workers’ conpensation benefits.

0

Li kewi se, in LabDay v. Catalyst Technol ogy, ° a Loui si ana court

hel d that a supervisor’s touching of his enployee s buttocks was
insufficient to establish a “physical injury” for purposes of
wor kers’ conpensation recovery for alleged psychol ogi cal harm

And in WW Fower Q| Co. v. Hanby,!' the Georgia Court of

Appeal s held that the term “di scerni bl e physical occurrence,” as
used in reference to workers’ conpensation benefits, “neans a
physical injury or harm not nerely a touching that can be fixed
intinme. "

As the majority notes, Wiite argues that his situation

shoul d be |likened to that in West. But unlike the victimin

West, Wiite has no proof of physical injury other than contact
with the blood and nucus of another. This contact is
insufficient to establish a “physical injury.” Even though the
suspect’s bodily fluids physically touched Wiite, there is no
evi dence that physical trauma resulted fromthat touching. |
agree with the Board that “the distinction between direct
exposure to possibly tainted blood as opposed to minor scrapes

and abrasions [as was the case in Wst] appears Draconi an”

10818 So.2d 64 (La.App. 2001).
1385 S.E.2d 106 (Ga.App. 1989).

12 1d. at 422 - 423.
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however, | also agree with the previously cited cases that
conclude a nmere touchinglsuch as White's contact with the

suspect’s bl ood and nucuslis insufficient to establish physical
injury.

There is no question that Wiite' s situation is
synpat hetic. Hi s experience was traumatic, and he acted
honorably and appropriately. But w thout proof of physica
injury, our statutes do not provide for recovery solely on the
basis of Wiite s psychological trauma or his contact with the
suspect’s bl ood and nmucus. Therefore, | dissent fromthe

maj ority’ s deci sion.

BRI EF FOR APPELLANT: BRI EF FOR APPELLEE LEXI NGTON-
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Lexi ngt on, Kent ucky
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