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BEFORE: M NTON AND SCHRODER, JUDGES; EMBERTON, SENI OR JUDGE.?!
M NTON, JUDGE: Rosella Hall raises a host of issues on appea
fromthe decree that dissolved her marriage to Bobby Jack Hall
We find nmerit in Rosella s argunent that the circuit court

failed to nmake the findings required by KRS?® 403.270 when

! Senior Judge Thomas D. Enberton sitting as Special Judge by assign-
ment of the Chief Justice pursuant to Section 110(5)(b) of the
Kentucky Constitution and KRS 21. 580.

2 Kentucky Revised Stat utes.



awar di ng custody and that the circuit court failed to foll ow
Adm ni strative Procedures of the Court of Justice when awarding
a fee to the Donestic Relations Conm ssioner (DRC) in excess of
$600. So we nust vacate and remand on those issues. W

otherwi se affirmon all other issues.

.  FACTUAL SUMVARY

Rosel | a and Bobby Jack married on March 2, 1996. They
had one child, a seven-year-old daughter, Bobbie DeLanna Hall
called “Sissy.” Each party also has grown children fromearlier
marri ages.

Bobby Jack brought into the marriage a nobile hone and
three lots |ocated at 5091, 5093, and 5095 Wnchester Road in
Irvine, Kentucky (the “nonmarital property”). After the
marri age, the couple bought a nobile honme to live in (the
“marital nobile hone”), three nore rental nobile honmes and the
| ots upon which they sat (the “Waco nobile hones”), a tract of
| and that was deliberately titled in the name of Bobby Jack’s
daughter, Angel (the “Sunrise Valley |and”), a canper, and
several itenms of personalty. After separating, but before
di vorcing, Rosella bought another nobile hone (the “Carhartt
Avenue nobil e hone”), which she later sold for $8, 000.

On the night Sissy was born, the nonmarital nobile

home burned. Although the insurer deened the hone and its



contents a “total loss,” nost of the furniture was sal vaged and
the nobile honme was repaired. The insurer paid policy limts of
$25, 000 for the nobile home and $11, 000 for the |oss of the

contents in the fire.

1. PROCEDURAL HI STCRY.

On August 28, 2002, Rosella filed a petition for
di ssolution of marriage. The petition requested that the court
award the parties joint custody, grant Rosella child support,
and divide the marital property and debt equitably.

After an initial hearing before the DRC, the parties
agreed to joint custody of Sissy with Rosella serving as primary
residential custodian. But in January 2003, the court entered a
tenporary custody order maki ng Bobby Jack the prinmary
residential custodian. Sissy has lived with Bobby Jack since
t hen.

The parties engaged in protracted hearings before the
DRC. The DRC, ultimately, recomrended that the marital nobile
home be awarded to Bobby Jack. This decision was based on the
fact that Rosella had bought and sold the Carhartt Avenue nobile
home during the pendency of this action and retained all of the
proceeds. Because the nobile home that burned was Bobby Jack’s
nonmarital property, the DRC suggested that he retain all of the

i nsurance proceeds. The DRC al so proposed that the Sunrise



Valley land remain in Angel’s possession, that the Waco nobile
homes be sold and the proceeds used to pay any outstandi ng debts
and taxes, that the marital canper be awarded to Bobby Jack, and
that the parties divide the remaining marital personalty.

The DRC further reconmmended that Bobby Jack be awarded
sol e custody of Sissy. The DRC recomended that Rosella be
awar ded visitation according to the court’s standard visitation
order; that Rosella pay child support; and that Rosella claim
Sissy as an exenption for inconme tax purposes, at |east until
such tinme that Bobby Jack would benefit fromthe exenption.

In a decree entered March 17, 2004, the circuit court
di ssol ved the marriage and adopted all of the DRC s proposed
findings and recomendati ons regardi ng property division,
custody, and support. Rosella responded by filing a notion to
alter or anend the court’s judgnment, or, in the alternative, for
a newtrial. The notion was denied but, on April 28, 2004, the

court entered an anended order. This appeal follows.

[11. | SSUES ON APPEAL.

Rosel | a makes the foll ow ng argunments: first, the
court erroneously prohibited her fromintroduci ng Bobby Jack’s
medi cal records into evidence; second, the court erred by
awarding all funds fromthe fire i nsurance to Bobby Jack; third,

the court erroneously awarded Bobby Jack the marital nobile



hone; fourth, the court failed to award Rosella one-half of the
value of the Sunrise Valley land; fifth, the DRC s rulings were
based on personal bias against Rosella s counsel; sixth, the
court erred in ordering Rosella to pay the DRC s fees; and,
seventh, the court erred in awardi ng Bobby Jack sol e custody and
refusing to adopt Rosella s suggested visitation schedule. W
wi || address each issue separately.

A. Standard of Review.

The scope of our review on appeal is limted. W nmay
only set aside the circuit court’s findings of fact if they are
“clearly erroneous” and if, based on those findings, the court
abused its discretion.?

B. Introduction of Bobby Jack’s Medical Records.

Rosella first argues that the court erred by refusing
to allow her to introduce Bobby Jack’s nedical records. Rosella
clainms that the nedical records are necessary to prove that
Bobby Jack is addicted to pain nedication; she further argues
this evidence was pertinent to the court’s determ nation of “the
mental and physical health of all individuals involved,” as
requi red by KRS 403.270(2)(e). W disagree.

As Rosella notes, child custody cases present an

exception to the psychot herapi st-patient privilege found in

® Kentucky Rules of Gvil Procedure (CR) 52.01.



KRE* 507.° The reason for the exception is that custody cases
are “civil proceedings in which the patient introduce[s] his or
her nental condition as a critical factor in a best interest
det ermi nation.”®

Under the KRE, however, evidence introduced at trial
must al so be relevant.’ *“Relevant evidence” is defined as
“evi dence having any tendency to nmake the existence of any fact
that is of consequence to the determ nation of the action nore
probable or | ess probable than it would be w thout the
evi dence. "8
The court refused to consider Bobby Jack’s nedica
records because they were “over one (1) year old” and had “no
bearing on the parties’ current situation.” Rosella s intention
i n introduci ng Bobby Jack’ s nedical records was to prove that he
was currently addicted to pain nedication and, therefore, an
i nappropriate custodian for Sissy. But the only records Rosella
sought to introduce were from eval uati ons nmade before the

parties’ separation. Mreover, fromwhat we can glean from

Rosella’ s own argunent, it does not appear that the records

4 Kentucky Rul es of Evidence.

® LOUSE E. GRAHAM & HOoN. JAMES E. KELLER, 16 KENTUCKY PRACTICE, DOMESTIC
RELATIONS LAw 821.16 (2d ed. 1996).

6 1d.
7 KRE 402.
8 KRE 401.



of fered any probative value as to whether Bobby Jack was, in
fact, addicted to pain nedication. Although the nedical records
i ndi cate Bobby Jack was taking nedication for a back injury,
there is no evidence of addiction.

The records Rosella offered for introduction did not
contai n contenporaneous eval uations, nor were they relevant to
the parties’ current situation. They did not tend to nmake the
i keli hood of Bobby Jack’s current addiction any nore or |ess
probabl e; therefore, we conclude that the circuit court did not
abuse its discretion in excluding this evidence fromthe record.

C. Fire Insurance Proceeds.

Second, Rosella argues that the court erroneously
awar ded Bobby Jack the proceeds of the insurance fromthe fire
t hat destroyed the nonmarital nobile hone. The insurance
conpany paid $25,000 for damage to the nobile hone and $11, 000
for the danage to the contents. Rosella does not contest the
award of $25,000 to Bobby Jack for his nonmarital nobile hone;
she does, however, contend that the $11, 000 shoul d have been
di vi ded between the parties because the honme contained both
marital and nonmarital personalty when it burned.

The basic “rules for classification of property as

marital and nonmarital relate to the tinme or manner in which



property is acquired.”® Property acquired after the date of
marriage and before the date of divorce is considered nmarital,
whereas, property acquired before the marriage or after divorce
is nonmarital .'°

W believe it is clear that the $25,000 i s Bobby
Jack’ s nonmarital property. That anmount was paid by the insurer
for Bobby Jack’s “total loss” of his interest in the nobile
home. There is no question that Bobby Jack owned the nobile
honme before the parties’ marriage and that the nobile hone was,
in fact, nonmarital property. Therefore, we find no fault with
the court’s decision to award Bobby Jack the $25,000 in
i nsurance proceeds for the nobile hone.

W al so believe the court properly awarded $11, 000 in
i nsurance proceeds to Bobby Jack for the |loss of the contents of
t he nobile home. As the court noted, there is no evidence that
the insurance policy was adjusted after the marriage to cover
the I oss of any of Rosella’s personalty which m ght have been
inside the trailer. Wthout such evidence, we nust assune that
the $11, 000 was paid by the insurance conpany solely to cover
the | oss of Bobby Jack’s personalty. Moreover, there is
insufficient proof in the record of the value or contents of

Rosella s nonmarital property allegedly destroyed in the fire;

° GrAHAM supra, 815.5.

10 |d.; see KRS 403.190(2).



so we will not disturb the circuit court’s decision to award the
proceeds of the fire insurance to Bobby Jack.
D. The Marital Mbobile Home.

Rosella s third argunent is that the court erroneously
awar ded Bobby Jack the marital nobile hone. W disagree.

The court’s decision to award Bobby Jack the marital
nobi | e hone was based on the fact that while this action was
pendi ng, but before the divorce, Rosella bought and sold the
Carhartt Avenue nobile hone. Rosella clains that she bought the
nmobi | e hone “using her tax refund noney and noney saved from her
enpl oynent.” She |ater sold the home for $8,000; noved into one
of the Waco nobile hones; and used the proceeds fromthe sale
“to pay marital debt and |iving expenses for herself and the
parties’ child.” Because the parties’ marital nobile hone had
an approxi mate val ue of $10,500, the court determ ned that
Rosel | a and Bobby Jack were “nore or |ess even regarding the
$8, 000 whi ch Rosella kept for herself and spent during the
pendency of this action.”

The Kentucky Supreme Court has held that “property
acquired after physical separation but before a decree of
divorce or legal separation [is] marital property.”' Al though

Rosel | a and Bobby Jack were separated at the tinme Rosella bought

1 1d. at 815.8; see also, Stallings v. Stallings, 606 S.W2d 163 (Ky.
1980); Culver v. Culver, 572 S.W2d 617 (Ky.App. 1978).
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the Carhartt Avenue home, there had been no divorce decree. So
even though Rosella may have purchased the property with “her”
noney, the Carhartt Avenue nobile home was marital property.
Because Rosella dissipated marital property by purchasing the
home and using the proceeds fromthe sale, we find no fault with
the court’s decision to nmake the parties “nore or | ess even” by
awar di ng Bobby Jack the marital nobile hone.

E. The Sunrise Valley Mbile Hone.

Fourth, Rosella clains that the court failed to award
her one-half of the interest in the Sunrise Valley nobile hone.
Agai n, we nust disagree.

It is undisputed that while the parties were married,

t hey bought the Sunrise Valley nobile home and | ot and, then,
had the title docunents nmade to Bobby Jack’s daughter, Ange
Hal |, as the record owner. Rosella clainms she objected to
putting the title to the property in Angel’s nane, but Bobby
insisted upon it so he would not risk losing his Social Security
benefits by having ownership of too nmuch property attributed to
hi m

Regardl ess of the notivation behind placing title to
the Sunrise Valley nobile honme in Angel’s nane, the deed clearly
states that Angel is the owner of the property. Rosella fails
to state a legally sound reason why the | anguage of the deed

should not control. Therefore, we will not disturb the circuit

-10-



court’s finding that neither Rosella nor Bobby Jack has any
interest in the property.
F. Evidence of the DRC s Personal Bias.

Rosella’s fifth argunment is that the DRC exhibited
personal bias against her counsel resulting in unfair rulings.
Rosella clains the “antagonistic hostility is obvious on the
audi o tapes” and that the DRC “chasti sed” and “screaned” at
counsel .

Unfortunately for Rosella s reliance on the audi otapes
to prove her point, the appellate record does not contain the
audi ot apes fromthe DRC hearings. But we do have over 600 pages
of transcript fromthe 19.5 hours of hearings that were held
before the DRC. And upon review of the entire transcript, we
fail to see sufficient evidence of the DRC s “antagonistic
hostility.” W agree there are occasions in the record that the
DRC appears exasperated, but we do not believe that her reaction
was necessarily ained at counsel for Rosella.

Mor eover, al though it may have been lost in
transl ati on between the audi otapes and the witten transcript,
we do not find any evidence that the DRC chasti sed or screaned
at Rosella s counsel. Again, although the DRC may have gotten
frustrated during the unusually long hearings in this case, we
do not believe her irritation rose to the I evel of personal bias

af fecting the outcone of these proceedings.
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G Paynent of the DRC s Fees.

Sixth, Rosella clains that the court erroneously
ordered her to pay $1,170 for the DRC s fees. Specifically,
Rosel | a argues that the DRC s fees may not exceed $600.

The Admi nistrative Procedures of the Court of Justice
state that “[f]or any hearing, the donestic relations
conmi ssioner . . . shall receive a fee of $60 per hour, assessed
at a rate of $15.00 for each quarter hour or part thereof.”?
Wth regard to the total fees that nmay be | evied, the procedures
dictate that “[n]o nore than $600 shall be assessed in any case
regardl ess of the nunber and | ength of hearings unless
recommended by the circuit judge and approved by the Chief
Justice for extraordinary circunstances.”?®?

In her initial findings and recommendati ons, the DRC
stated that the hearings for this case lasted 19.5 hours. At
$60 per hour, the total cost for the hearings was $1, 170.
Because the DRC found that “[t]he great majority of this tine
was used by petitioner’s counsel” and that “[a]t the very nost,
this entire hearing should have taken no nore than 4 to

5 hours,” the DRC determ ned that Rosella should pay the whol e

f ee.

2 Admini strative Procedures of the Court of Justice, AP |V, Sec. 15
(2005) .

Bod.

-12-



We find no fault with the DRC s request for a fee in
excess of $600 or with the requirenent that Rosella or her
| awyer pay all of it. But the circuit court did not follow the
adm ni strative procedures required when awarding a DRC fee in
excess of $600. The circuit judge must first approve and then
recommend the fee to the Chief Justice who nust approve it as an
extraordi nary expense before a party may be charged a DRC fee in
excess of $600. Therefore, we nust vacate on this issue and
remand it; on remand, the circuit court is instructed to foll ow
the Admi nistrative Procedures of the Court of Justice to set a
DRC fee in excess of $600.

H  Custody of Sissy and Visitation.

Finally, Rosella argues that the court erred in
awar di ng sol e custody of Sissy to Bobby Jack and in limting
Rosella’s visitation to the “standard visitation schedule.” She
clainms that the DRC based her decision regardi ng tenporary
custody on “bal d, unsubstanti ated all egati ons agai nst Rosel |l a”;
that the DRC failed to make adequate findings in granting sole
custody to Bobby Jack; and that the court erred in rejecting
Rosel la’ s requested visitation schedul e.

The court’s decision regarding the award of tenporary
custody is irrelevant at this juncture. The final, permanent

order awardi ng Bobby Jack custody supersedes any previous

- 13-



tenporary orders. Therefore, the issue is nobot and we need not

address Rosella’ s argunent on the nmatter.

Wth

regard to the permanent award of custody,

KRS 403. 270 sets forth the specific factors the court nust take

into consideration. The factors relevant to this case are as

foll ows:

(a)

(b)

(c)

(d)

(e)

()

No si

The wi shes of the child s parent or
parents, and any de facto custodi an, as
to his custody;

The wi shes of the child as to his
cust odi an;

The interaction and interrelationship
of the child with his parent or

parents, his siblings, and any ot her
person who may significantly affect the
child s best interests;

The child s adjustnment to his hone,
school, and communi ty;

The nental and physical health of al
i ndi vidual s i nvol ved;

Information, records, and evidence of
donestic viol ence as defined by
KRS 403. 720;

ngle statutory factor is dispositive. And

al t hough the court nust initially consider the factors set forth

in KRS 403. 270,

the overriding standard is the best interest of

-14-



the child.? This test |ooks only at the “best interest of the
child, and not the nost suitable person to have custody.”?

Al t hough our courts have “declined to enunciate a
preference for joint custody,” we have held “that ‘joint custody
must be accorded the sane dignity as sole custody and tri al
courts must determ ne which formwould serve the best interest
of the child.””* Wile there is no doubt that a “cooperative
spirit” between the parents creates a “greater |ikelihood of
successful joint custody . . . we do not regard it as a
condition precedent. To so hold would permt a party who
opposes joint custody to dictate the result by his or her own

bel | i gerence and woul d invite contenptuous conduct.”?'’

I n maki ng
a determ nation regarding joint custody, the trial court nust
“l ook beyond the present and assess the |ikelihood of future
cooper ati on between the parents.”?8

In her recommendations, the DRC stated that both
parties |loved Sissy very nuch; that each parent w shed to be

primary residential custodian; that Sissy was a “happy, well-

adj usted” child; that Sissy makes good grades and appears neatly

4 GraHAM, supra, 821.5; see also, Squires v. Squires, 854 S.W2d 765,
769 (Ky. 1993).

' Davis v. Davis, 619 S.W2d 727, 730 (Ky.App. 1981).

' Fenwick v. Fenwick, 114 S.W3d 767, 775 (Ky. 2003).

17

Squires, 854 S.W2d at 768.

18 1d. at 769.
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dressed and cl ean at school; that the school bus driver noted
Bobby Jack’s presence in the doorway of the house or outside
when Sissy boarded the bus each norning; that Sissy had Iived
wi th Bobby Jack for ten nonths; that “[n]ovenent from one
resi dence to another w thout any good reason is not in any
child s best interest”; and that Rosella and Bobby Jack had
di fficulties comunicating.

Based on the DRC s recomendations, the circuit court
concl uded:

That Respondent shall be awarded sol e

custody of the parties’ daughter, Bobbie

[ DeLanna] Hall[,] and that Petitioner shal

be awarded visitation every other weekend

from6:00 p.m on Friday until 6:00 [p.m]

on Sunday, unless Bobbie s school is in

session the next day and Bobbie is going, in

whi ch case Petitioner shall keep the child

Sunday ni ght and take her to school the next

norni ng; Petitioner shall also have

visitation with Bobbie each Tuesday for

[sic] 5:30 p.m to 7:30 p.m instead of the

standard Wednesday evening visitation, and

ot herwi se as prescribed by the Court’s

standard visitation order, a copy of which

is attached hereto and incorporated herein

by referencel.]

Upon review of the record and the standards for
awar di ng child custody, we do not believe there was a sufficient
factual basis for the court to award sol e custody to Bobby Jack.
O her than noting that both parents wi shed to retain custody of
Si ssy, there was no nention of the factors listed in

KRS 403.270. The court failed to note Sissy’s wi shes, Sissy’'s

-16-



adj ustment to her home and community, her interaction with her
ot her relatives, the physical and nental health of al

i ndi vi dual s i nvol ved, or any evidence of donestic violence.
Moreover, the only reference to Sissy’'s best interest was the

{3

DRC s reference to her own conviction that it was not in “any
child s best interest” to nove from “one residence to another.”
The DRC did state that Bobby Jack and Rosella “do not

communi cate.” While we concede that the transcripts give us at
| east a fair appreciation of the degree of hostility between
t hese parents, we do not believe there was sufficient evidence
to substantiate the DRC s recomended finding that the parties
“are unable to work together to jointly raise Bobbie.” It is
cl ear that Bobby Jack and Rosella do currently |ack a
“cooperative spirit” with regard to Sissy’ s upbringing, but we
think the court should have | ooked “beyond the present” to
“assess the |ikelihood of future cooperation between the
parents.” 1

We appreciate that the difficult task of adjudicating
custody disputes is made nore difficult when, as here, there are
deficiencies mlitating agai nst custody by either parent. But
we do not believe that the court made sufficient findings to

justify an award of sole custody to Bobby Jack. Therefore, we

nmust vacate the court’s custody order and remand for further

9 0d.
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findings in accordance with KRS 403. 270 and the best interest of
the child standard. Despite the parties’ current inability to
cooperate, on remand, the court is to take into consideration
the possibility of joint custody.

Finally, Rosella argues the court erroneously rejected
her proposed visitation schedule. Because we are vacating and
remanding the circuit court’s decision for further findings
regardi ng custody, we will not analyze the visitation argunent
further in this opinion. The visitation schedul e could change

dependi ng upon further findings regardi ng custody.

I V. Concl usion
For these reasons, we affirmthe decree on all issues
except custody and visitation and the DRC s fee, which are
vacat ed and remanded for further proceedi ngs consistent with

t hi s opi nion.

ALL CONCUR
BRI EFS FOR APPELLANT: BRI EF FOR APPELLEE
Lois Matl Prew tt Stephen E. Nea
Lexi ngt on, Kent ucky M. Sterling, Kentucky
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