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BEFORE: COMBS, CHI EF JUDGE; JOHNSON AND M NTQN, JUDGES.

COVBS, CHI EF JUDGE: Hawkeye Construction Conpany petitions for
review of a decision of the Wirrkers’ Conpensation Board of My
26, 2004. The Board affirmed the award of an Adm nistrative Law
Judge (ALJ) to the appellee, Jayna Little, on behalf of her
daughter, Kristen Little. At issue was the work-rel ated death

of Kristen’s father, Quentin Little. In awarding benefits, the



ALJ applied the penalty provided in KRS' 342.165, thereby
enhanci ng the award by 30% Hawkeye argues that the Board erred
in agreeing with the ALJ that there was sufficient evidence that
Hawkeye had intentionally ignored safety regulations -- a
finding necessary for the inposition of the 30% penalty. Having
reviewed the record, we are persuaded that the Board did not err

inits assessnment of the evidence. See, Western Bapti st

Hospital v. Kelly, Ky., 827 S.W2d 685, 687-88 (1992), and

Wi ttaker v. Rowl and, Ky., 998 S.W2d 479, 482 (1999). Thus, we

affirm

Hawkeye is a construction contractor engaged in
reclamation and other activities related to industri al
construction. On August 30, 2002, while operating a truck on an
el evated haul road for Hawkeye, Quentin Little was fatally
injured when his truck rolled off the road and fell 800 feet
down a steep enbanknment. As reclamation work was being
perfornmed, Hawkeye was required by federal regulations to
mai ntain on the outer edge of the roadway a berm of sufficient
height to restrain Little's vehicle. See, 30 CFR* § 77.1605(k)
and 8§ 77.2(d). At the tine of Little' s tragic accident, the

berm had been worn away.

! Kentucky Revised Statutes.

2 Code of Federal Regul ations.



Labor,

Following Little' s death, the U S. Departnent of

M ne Safety and Health Adm nistration (MSHA) conducted an

i nvestigation and determ ned that the bermin the area where

Little s truck left the road was far bel ow the required height.

Accordi ngly, on Septenber 22, 2002, MSHA cited Hawkeye for its

violation of the federal safety regulations relating to el evated

roads as foll ows:

The berm on the outer edge of the el evated
haul road near the top of the hollow fill
was not sufficient to restrain haul age
vehi cl es operating in the area. The
affected portion of the roadway was
approximately fifty feet in length. The
bermin this area ranged from0-20" in

hei ght and was very narrow in wdth. The
axl e height of the largest truck using the
roadway was approxi mately 34".

The MSHA report concluded that the faulty condition of the berm

had contributed to the accident.

The only contested i ssue before the ALJ was whet her

Hawkeye intentionally violated the statute so as to justify the

i mposition of penalties provided in KRS 342. 165, which provides:

If an accident is caused in any degree by
the intentional failure of the enployer to
conply with any specific statute or | awf ul
adm ni strative regul ati on made t hereunder,
communi cated to the enployer and relative to
installation or maintenance of safety
appl i ances or nethods, the conpensation for
whi ch the enpl oyer woul d ot herw se have been
i abl e under this chapter shall be increased
thirty percent (30% in the amobunt of each
paymnent .



In applying the statute and assessing the penalty
agai nst Hawkeye, the ALJ considered the report issued by MSHA
along with other evidence surrounding the accident. In her
findings, the ALJ observed that several enployees of Hawkeye
testified that on the day of Little' s death, “the overall pace
of the day was ‘rushed’” and that they felt pressured to keep
the trucks nmoving. (ALJ's Opinion, Award and Order of Decenber
3, 2003, p. 4.) The ALJ also found: (1) that there was no
evi dence of any nechanical problemw th Little's truck as a
possi bl e alternate explanation of the accident; (2) that Little
could not see the ground in front of his truck for twenty to
thirty feet -- preventing himfrom seeing the edge of the road,
and (3) that Hawkeye continued to operate trucks that day
despite its awareness of the inadequate condition of the berm
The ALJ concl uded as foll ows:

An enpl oyer has the duty to provide

each worker with a safe place to work. See

KRS 338.031(1). Based upon the testinony of

record and the interviews and

recomendati ons set forth in the MSHA

i nvestigation report, it is found that

Hawkeye viol ated the “safe place to work”

statute and al so viol ated MSHA regul ati ons

by failing to provide and nai ntain an

adequate bermon the outer edge of the

el evated haul road. As noted by Hawkeye,

not every accident should result in the

i nposition of a safety penalty. However, in

this case, the Adm nistrative Law Judge

finds that the fatal accident was caused in

| arge part by Hawkeye’'s intentional failure
to provide an adequate berm The job
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foreman, Phillip Rife, testified that while
he believed the bermto be sufficient before
the shift began, the effect of truck tires
and ot her heavy equi pnment on that berm
dimnished it until it was only eight to
twel ve inches in height. Wile Hawkeye, to
its credit, was attenpting to simultaneously
wi den the haul road and inprove the berm

t he excavator had not reached the area of
the f[atal] accident to inprove the berm
when M. Little' s truck crossed it. The
bermwas sinply inadequate in size to
restrain the truck or, nore inportantly, to
notify M. [Little] of the |ocation of the
edge of the el evated roadway. The condition
of this bermnade it a dangerous proposition
for a driver operating a truck in that
vicinity and is a clear violation of both
KRS 342.338.013(1)[sic] and federal safety
regul ations. Therefore, the insufficient
berm constituted an intentional failure to
conply with specific safety statutes and
regul ati ons, and played a causal role in the
fatal accident.

(ALJ’ s Opinion, pp. 9-10; enphasis added.)
In affirmng the ALJ’s award of enhanced benefits, the
Board concl uded as foll ows:

The MSHA investigation report and MSHA
citation filed of record herein, as well as
t he depositions of record, constitute
evi dence sufficient to support a concl usion
t hat Hawkeye knew the haul road berm was
i nadequat e on August 30, 2002, yet continued
to operate trucks on that haul road even
t hough the safety risk posed by the
i nadequat e berm had not been fully
rectified. Moreover, it may be inferred
fromthose circunstances that Hawkeye’'s
failure to conply with 30 CFR § 77. 1605(k)
and KRS 338.031(1) was intentional.

(Board’s opinion, pp. 8-9.)



In this appeal, Hawkeye contends that the ALJ s
deci sion was not supported by substantial evidence. Hawkeye
does not contest the ALJ's finding that it violated both the
safety regulations relating to berns and KRS 338.031(1). It
cannot show -- nor does it argue -- that the evidence was
i nadequate to support the ALJ's finding that the accident was
caused “in large part” by the absence of the required berm
Hawkeye' s sol e challenge to the sufficiency of the evidence is
directed to intent; that is, to the ALJ's finding that it
intentionally failed to conply with the safety regul ati ons and
the duty to provide a safe working environnent.

In this case, the record before ALJ Terry
was devoi d of any evidence indicating that
Hawkeye consciously disregarded or willfully
i gnored safety regul ations dealing with berm
height. . . . [After learning that the berm
had worn down] Hawkeye’'s forenman di spatched
an excavator to begin work on the haul road
to reestablish berm height on the outside
edge of the road in question. In fact, at
the tine of the fatal accident involving
Little, this excavator was only several
hundred feet fromthe area, working its way
up to the spot where the fatal accident
occurred. . . . There is nothing in the
conduct of Hawkeye and its enpl oyees that
could be determ ned to be egregious in
nature and rise to the level of wllful

m sconduct .

(Appel lant’ s brief, pp. 4-5.)
After reviewing the record, we agree that substantia

evi dence supported the AL s finding of an intentional violation



of a known safety regulation. At the tine that the accident
occurred, it is undisputed that the bermfell far bel ow the
hei ght requirenents of the federal safety regul ations.

Hawkeye was aware of the safety regulations. It was
al so aware of the condition of the bermand, to its credit, was
attenpting to correct it. However, rather than shutting down
its operation until the bermwas safely repaired, Hawkeye took
the risk of continuing to dispatch its enpl oyees onto the
extrenely hazardous road. Moreover, there was evidence that the
financial incentive of keeping the trucks running outwei ghed a
prudent consideration of the hazard posed by the inadequate
berm Hawkeye was under a duty to anticipate that Little, who
had only been working for the conpany for a few days, could not
see the edge of the road fromhis position in the truck.

These circunstances col |l ectively support a reasonabl e
i nference by the ALJ that Hawkeye know ngly and consciously
disregarded Little' s safety and thereby intentionally violated
KRS 338.031(1)(a) by placing himin a position “likely to cause

death or serious physical harnf.]” See, Apex Mning v.

Bl ankenshi p, Ky., 918 S.W2d 225 (1996); Lexington-Fayette Urban

County Gov. v. Ofutt, Ky.App., 11 S.W3d 598 (2000); and

Brusman v. Newport Steel Corp., Ky., 17 S.W3d 514 (2000). W

conclude that the ALJ had the requisite evidence to determ ne



t hat Hawkeye’'s conduct was sufficiently egregious to justify the
30% penal ty.

The opinion of the Wrkers’ Conpensation Board is

af firmed.

ALL CONCUR.
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