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BEFORE: KNOPF, TAYLOR, AND VANVETER, JUDGES.

KNOPF, JUDGE: Candace Sl ade and Eric Mtchell, who were injured
in a single-car autonobile accident, appeal froma sumary

j udgnment of the Harrison Grcuit Court, entered June 4, 2004,
declaring that an Allstate insurance policy did not provide
coverage for the unauthorized driver of the vehicle. The
appel l ants contend that whether the driver had perm ssion to use

the car is a factual question that should be submitted to a



jury. The trial court found that there was no issue of fact
because the nanmed i nsured had expressly forbidden the driver’s
use of the vehicle. W affirm

In early March 2001, Rita Taylor | oaned her 1989
Toyota Camry to her friend, Virginia Warner. The car was
secured under a policy issued by Allstate in which Taylor and
her husband were the naned insureds. Apparently Warner had no
ot her vehicle, and Tayl or intended for her to have possession
and general use of the Canry for an indefinite period. On Apri
1, 2001, Warner’s son, Allan, was giving his friends Mtchel
and Slade a ride in the Canry when he |ost control of it and
collided with a tree. Al lan was killed in the accident, and
Mtchell and Sl ade suffered serious injuries.

I n Decenber 2003, Allstate intervened in Mtchell and
Slade’s suit against Allan’s estate. It sought a declaration
that Allan could not be deened an insured under the ommi bus
cl ause of the Taylors’ policy because Allan did not have
perm ssion to drive the car. Allstate relied on Taylor’s and
Warner’s depositions. Taylor testified that several days before
t he accident she had told Allan and his nother that Allan was
not to drive the car because he had msused it on a prior
occasion. Warner testified that, notw thstanding Taylor’s
adnmonition, on the day of the accident she had told Allan that

he could use the car to go to work, but he was not to go



anywhere el se and was not to have passengers. The trial court
granted Allstate’s petition, and Mtchell and Sl ade appeal ed.

An ommi bus clause in a notor vehicle insurance policy
extends liability coverage to persons, other than the naned
i nsured, who use the insured vehicle with perm ssion. The
effect of such clauses is to protect third parties wongfully
injured by the use of the insured vehicle by persons other than
t he owner.

Kent ucky’ s conpul sory aut onobil e insurance | aw
requi res omi bus coverage. KRS 304.39-080(5) provides in
pertinent part that

every owner of a notor vehicle registered in

this Cormonweal th or operated in this

Commonweal th by himor with his perm ssion

shall continuously provide with respect to

the notor vehicle while it is either present

or registered in this Commonweal t h,

security for paynment of tort liabilities,

arising from mai ntenance or use of the notor

vehi cl e. [Enphasis added. ]
Under this statute, an owner’s policy issued in Kentucky nust
provide liability coverage to persons using the insured vehicle
with the perm ssion of the naned insured.

The parties have apparently agreed that the follow ng
definition of “insured persons” constitutes the omni bus

provision in Allstate’s policy with the Tayl ors:

1. You and any resident relative;



2. Any other person while in, on, getting

into_or_out of an insured auto with your

per m ssi on;

3. Any other person who is legally entitled

to recover because of bodily injury to you,

your resident relative, or an occupant of

your insured auto with your perm ssion.

Al'l state contends that Allan cannot be deened an
i nsured person under this definition because he did not have
Taylor’s perm ssion to use her car. There was no express
per m ssi on because, on the contrary, Taylor had expressly
forbidden Allan’s use of the car. And there was no inplicit
per m ssi on because, even if his nother told himhe could drive
the car to work, she was not authorized to override Taylor’s
restriction, and even if she had been, Allan had exceeded her
per m ssi on by having passengers in the car and by using it for a
pur pose ot her than going to work.

Mtchell and Sl ade maintain that Taylor’s adnonition
against Allan’s driving was not neant to rescind Warner’s
authority to let Allan use the car if she deened it advisable
and that Warner was aware that on other occasions Allan had
driven the car with passengers and for reasons other than
getting to work. Wether Allan had inplicit perm ssion to use
the car as he did on the day of the accident is thus a question
of fact, they contend, that precludes sunmary judgnent.

Courts throughout the country have |ong renai ned

di vi ded over the scope to be given omnibus clauses in cases



where the permittee exceeds his or her permission.! Three
approaches are common. Under the “conversion” rule, the
permttee nust strictly conformto any tinme, place and use
restrictions specified or intended by the parties when
permssion is first granted. The slightest deviation fromthose
restrictions will preclude coverage under the omnibus cl ause.?
The “m nor deviation” rule is not as harsh. Under
that rule, once permssion is conferred, the protection afforded
by the omi bus clause will not termnate unless the permttee
deviates materially fromthe stated permssion. Courts
determ ne whether a deviation was material by considering the
extent of any deviation in ternms of tine or place fromthe use
originally contenplated, the purpose for which the vehicle was
gi ven, who was using the vehicle, and other factors. A
deviation is not material unless it defeats or can be deened

alien to the original pernitted objective or operation.?3

1 Annotation, “Omibus C ause of Autorpbile Liability Policy as
Covering Accidents Caused by Third Person Who is Using Car with
Consent of Permttee of Naned Insured,” 4 ALR3d 10 (1965); Jay
M Zitter, “Omibus Cause as Extending Autonobile Liability
Coverage to Third Person Using Car with Consent of Permttee of
Named | nsured,” 21 ALR4th 1146 (1983).

2 Progressive Northern | nsurance Conpany v. Concord Genera
Mut ual | nsurance Conpany, 864 A 2d 368, 374-75 (N. H 2005)
(citations and internal quotation marks omtted).

3 1d.



Under the “initial perm ssion” rule (sonetines
referred to as the “hell or high water” rule), even substantia
deviations fromthe intended perm ssion are i mmaterial.

Coverage under the omni bus clause will extend to any use, even
4

m suse, that does not rise to the | evel of theft or conversi on.

In Maryl and Casual ty Company v. Hassell,® a case that

preceded t he enactnent of KRS 304.39-080 and the rest of the
Mot or Vehicl e Reparations Act (MVRA),® the former Court of
Appeal s pl aced Kentucky in the internediate or “m nor deviation”
canp. If this standard still applies, we agree with the tria
court that Allstate is entitled to summary judgment.’ Whatever
may have been the understandi ng between Al an and hi s not her,
Mtchell and Sl ade have proffered no evidence that would perm:t
a jury to disregard Taylor’s expressly forbidding Allan from
driving her car. Hi s doing so anyway, even with his nother’s
perm ssion, was a najor deviation fromthe perm ssion Tayl or

conferred, and thus, under the “m nor deviation” rule, was not

covered by the ommi bus cl ause.

4 1d.
5 426 S.W2d 133 (Ky. 1967).
6 KRS 304.39-010 to -350.

" Scifres v. Kraft, 916 S.W2d 779, 781 (Ky.App. 1996) (“The
standard of review on appeal of a sunmary judgnment is whether
the trial court correctly found that there were no genuine
issues as to any material fact and that the noving party was
entitled to judgnent as a matter of law ).




Several courts have held, however, that the nore
liberal “initial permssion” rule is nore consonant with
conmpul sory i nsurance acts such as our MWRA. The |iberal rule,
according to these courts

furthers the state’s policy of conpensating

and protecting innocent accident victins

fromfinancial disaster, . . . serves to

di scourage col | usi on between | ender and

| endee in order to escape liability, and

. greatly reduces a nost costly type of

litigation.?®
If this rule applies, then Allan’s use of Taylor’s vehicle would
be covered because, although that use frustrated Taylor’s
restrictions, it did not anount to a conversion.

Apparently the question has not been nuch litigated in

Kentucky. But in Preferred Ri sk Miutual |nsurance Conpany V.

Kent ucky Farm Bureau Miutual |nsurance Conpany, ° our Suprene Court

i ndicated that the MVRA did not change our |law with respect to
omi bus clauses. In ruling that the Act did not nandate
coverage for “an operator who does not have the owner’s

perm ssion or who converts the vehicle to his own use,” the

8 Progressive Northern Insurance Conpany v. Concord Genera

Mut ual | nsurance Conpany, 864 A 2d 368, 375 (N H 2005)
(citation and internal quotation marks onmitted). O Neill v.
Long, 54 P.3d 109 (Ckla. 2002); Zinmmerman v. State Farm Miutua
Aut onobi | e | nsurance Conpany, 729 N.E.2d 70 (IIIl.App. 2000);
Far m Bureau Mutual |nsurance Conpany of |daho v. Hnel evsky, 539
P.2d 598 (l1daho 1975). But see State Farm Miutual Autonobile

I nsurance Conpany v. Ragatz, 571 N.W2d 155 (S.D. 1997) (“m nor
devi ation” rule consistent with conpul sory insurance | aw).

9 872 S.W2d 469 (Ky. 1994).



Court stated, “[s]Juch a policy was the law in this Commonweal th
before the MVRA (effective July 1, 1975) and continues to be
n 10

after its passage.

We realize that Preferred R sk does not cite Maryl and

Casual ty Conpany v. Hassell and that Preferred Ri sk concerned

t he conversion of a vehicle, not a use that began with

perm ssion. It appears, nevertheless, that the “m nor
deviation” rule remains the standard in Kentucky for determ ning
t he scope of an ommi bus clause. Under that standard, as

di scussed above, the Taylors’ policy does not extend to Allan’s
unaut hori zed use of the Canry. The Harrison Grcuit Court did
not err by so ruling. Accordingly, we affirmits June 4, 2004,

summary j udgnent .
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