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KNOPF, JUDGE: John Carpenter appeals froma post-decree order of
the Breathitt Crcuit Court ordering himto pay Patsy Carpenter
an additional $266.64 per nonth that Patsy woul d have been
entitled to receive if John's mlitary retirenent benefits had
not been partially converted to disability benefits. John argues
that the trial court |acked jurisdiction to re-open the decree

and that the change in his benefit status was not barred by the



parties’ separation agreenent. W find that the trial court had
jurisdiction to enforce the provisions of the agreenent as
incorporated into the decree and that John failed to rebut
Patsy’s claimthat the change in benefit status violated the
terms of the agreenent. Hence, we affirm

The marri age of John and Patsy Carpenter was dissol ved
by a decree entered on January 20, 1995. The decree incorporated
the parties’ property separation agreenent, which provided, anong
ot her things, that Patsy would receive a one-half interest in
John’s mlitary and retirenment benefits. The mlitary order
di vidi ng these benefits further specifies that John shall only
claimhis entitlement as disposable retired or retainer pay and
not as disability benefits as defined by the Uniform Services
For mer Spouses Protection Act (USFSPA).!

At the time of the divorce, John was not eligible to
receive mlitary retirement. In 2002, the mlitary determ ned
t hat John had a disability and re-classified a portion of his
retirement benefits as disability benefits. As a result,
begi nning in March of 2003, Patsy’'s direct benefit fromJohn's
mlitary retirement was reduced from $747.60 per nonth to $480. 96

per nont h.

110 U.S.C. 8§ 1408 et seq.



In response to the reduction in benefits, Patsy filed a
notion asking the trial court to require John to conply with the
terns of the separation agreenent. The matter was referred to a
speci al donestic relations conm ssioner (DRC), who ultimately
concl uded that John had failed to conply with the terns of the
settl enent agreenment. Consequently, the DRC recommended t hat
John be required to pay Patsy the difference between the anount
Pat sy woul d have been entitled to receive under the separation
agreenent and the anmount actually paid to Patsy by the mlitary.
The trial court overruled John’s objections to the DRC s report
and ordered John to pay Patsy the sum of $266.64 per nonth from
March of 2003, including any arrearages. John now appeal s.

John first argues that the trial court did not have
jurisdiction to re-open the judgnent. He correctly notes that
Pat sy never invoked any provision of CR 60.02 to re-open the
j udgnent. However, terns of a separation agreenent incorporated
into the decree are enforceable by all renedies available for the
enforcement of a judgment, including contenpt.? A trial court
has continuing jurisdiction to enforce the terns of a judgnent or

decree.® Because Patsy nerely sought to enforce the terms of the

2 KRS 403.180(5).

3 Penrod v. Penrod, 489 S.W2d 524, 527 (Ky. 1972). See al so
Peni ston v. Peniston, 511 S.W2d 675 (Ky. 1974).




separation agreenent, she was not required to show grounds for
modi fication of the judgnent as required by CR 60.02.4

John next argues that that the provisions of the
separation agreenent were not applicable to the change in benefit
levels in this case. Mlitary retirenent benefits earned during
the marriage are marital property subject to division by the
court.®> On the other hand, the USFSA provides that military
di sability benefits are exenpt fromdivision as marital
property.® Thus, the separation agreenent specified that John
could not claimany disability benefits in lieu of his retirenent
benefits. John asserts that he never sought to change the status
of his benefits. Rather, he clains that the mlitary
unilaterally altered his benefits followng a pre-retirenent
physi cal in 2002. Consequently, John contends that he has not
violated the ternms of the separation agreenent.

However, Patsy clearly established that John's benefit
status had changed. Contrary to the intention expressed in the
separation agreenent and mlitary order, John is now receiVing
mlitary disability benefits and as a result Patsy’'s share of

t hose benefits has been reduced. Patsy therefore made a prinma

4 Penrod, 489 S.W2d at 527.

®> Jones v. Jones, 680 S.W2d 921, 921-22 (Ky. 1984).
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faci e showi ng that John breached his obligations under the
separation agreenent. The burden then shifted to John to show
that the change in status did not constitute a breach of the
separation agreenent. John failed to respond to Patsy’s
interrogatories or to present any evidence showi ng that the
change in benefit status was not covered by the separation
agreement. Therefore, the trial court correctly ruled as a
matter of law that Patsy is entitled to enforcenent of the
separation agreenent as witten. Because the trial court could
not order division of John's disability benefits, the trial court
properly ordered John to pay Patsy the additional anobunt to which
she woul d have been entitled had he not breached the separation
agr eenent .

Accordingly, the May 28, 2004, order of the Breathitt

Circuit Court is affirned.
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