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SCHRODER, JUDGE: This is an appeal from an order denying
appellant’s notion to conpel arbitration, granting appellee’s
notion to stay arbitration, and converting a restraining order
staying arbitration deadlines into a tenporary injunction.
Because the issue of arbitrability in this case — whether
appellant’s availing itself of the self-help renedy of set-off
precluded arbitration under the contract — is consi dered

procedural as a waiver issue, the issue nust be decided by the



arbitrator pursuant to the dictates of Howsamv. Dean Wtter

Reynolds, Inc., 537 U. S 79, 123 S. C. 588, 154 L. Ed. 2d 491

(2002). Accordingly, we reverse the |ower court and remand for
further proceedi ngs consistent with this opinion.

Appel lant, Cincinnati Gas & Electric Conpany (“C&&E’),
and appel | ee, Appal achi an Fuels, LLC (" Appal achian”) entered
into two three-year coal supply agreenents on March 1, 2002, and
April 1, 2002. The contracts required Appal achian to sell and
deliver specific quantities and quality of coal to C&&E from
specifically designated source mnes. The quantities were
measured in annual tonnage with nonthly m ninuns. The contracts
al so contained a provision stating that Appal achian’s obligation
to deliver the coal would be excused in the event of force
maj eure conditions at those designated m nes.

Appal achian’s deliveries of coal were spotty
t hroughout 2002 and stopped al together in August of 2003.

Appal achian clainmed that events of force nmajeure — 1) depletion
of reserves in the designated source mnes and 2) the
unavailability of new permits to mne the additional reserves -
prevented it fromnmaking any further deliveries to C&&E. On
Sept enber 24, 2003, CXE advi sed Appal achian that it woul d begin
to exercise its right to withhold nonies it owed Appal achian to
of fset the cost of replacenent coal pursuant to Sections 2.4.1

and 8.3 of the contracts. From Septenber of 2003 to January of
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2004, CG&E hel d back over $1,000,000 in funds owed to

Appal achi an, $400, 000 of which it still has never paid. During
this time, the parties net periodically and attenpted to
negotiate how to restructure the contracts to all ow Appal achi an
to performusing different coal sources. However, a new
agreenent was never reached. On February 16, 2004, C&XE gave
notice to Appal achian of its intent to invoke the arbitration

cl ause (Section 11.11) of the contracts. Section 11.11 provided
in pertinent part:

If a dispute arises between the Parties
relating to this Agreenent, the Parties
agree to use the follow ng procedure prior
to either Party pursuing other avail able
renedi es:

(A) A neeting shall be held pronptly
between the Parties, attended by individuals
wi t h deci si on-maki ng authority regarding the
di spute, to attenpt in good faith to

negoti ate a resolution of the dispute.

(B) If within thirty (30) days after such
nmeeting, the Parties have not succeeded in
negotiating a resolution of the dispute,

t hen, upon fifteen (15) days witten notice
to the other party, either Party may request
that the matter be referred to binding
arbitration before three arbitrators, one of
whom shal | be nanmed by Buyer, one by Seller
and a third of whom shall be named by the
two arbitrators appointed by the Buyer and
Seller, respectively. (enphasis added.)

On February 20, 2004, CG&E selected its arbitrator
pursuant to the above provision of the contract. On March 4,
2004, Appal achian filed its conplaint in the Boyd Circuit Court

requesting a stay of the arbitration sought by CGE and seeking
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judicial resolution of the parties’ force majeure dispute.
Appal achian also filed a notion for a tenporary restraining
order pursuant to CR 65.03 requesting a continuance of the
deadline for selecting an arbitrator until the circuit court had
the opportunity to rule on the notion to stay the arbitration
proceedi ngs. The court granted Appal achian’s notion for a
tenporary restraining order. CGE then filed a notion to
di ssolve the restraining order, to conpel arbitration, and to
stay the state court action. A hearing on the conpeting notions
was held on May 6, 2004. On June 2, 2004, the court denied
C&E s notion to conpel arbitration, granted Appal achian’s
notion to stay arbitration, and converted the restraining order
into a tenporary injunction, thereby enjoining all further
arbitration deadlines. The basis of the court’s ruling was that
C&XE had waived the right to arbitrate the dispute when it
pursued “other avail able renedi es” by w thhol ding funds owed to
Appal achi an to cover the cost of replacenent coal — the self-
hel p renedy of set-off. This appeal by CGE foll owed.

C&E s first argunment is that the Federal Arbitration
Act (“FAA"), 9 U S.C 8§ 1 et seq. (2005), preenpts the Kentucky
Arbitration Act (“KAA"), KRS 417.045-240, and governs this case.
Section 2 of the FAA, 9 U.S.C. 8 2 (2005), provides in part that
a witten agreenent to arbitrate “a contract evidencing a

transaction involving comrerce . . . shall be valid,



irrevocabl e, and enforceable.” The anal ogous section of the
KAA, KRS 417.050, provides in pertinent part:

A witten agreenent to submit any existing

controversy to arbitration or a provision in

witten contract to submt to arbitration

any controversy thereafter arising between

the parties is valid, enforceable and

irrevocabl e, save upon such grounds as exi st

at law for the revocation of any contract.

The [ ower court did not state which law it applied in
deciding this case. It has been held that the FAA governs
issues of arbitrability in state and federal courts if the case

i nvol ves interstate comerce. Saneii v. Robards, 289 F. Supp. 2d

855 (WD. Ky. 2003); 9 US.C 81 (2005). Here the parties
agree that the contracts at issue involve interstate conmerce
because they provide for the sale and delivery of coal mned in
West Virginia and Kentucky to Onio. Hence the FAA woul d be

appl i cabl e and woul d preenpt the KAA. See Fazio v. Lehnman

Brothers, Inc., 340 F.3d 386 (6'" Gir. 2003).

C&E next argues that the FAA mandates that the
arbitrator decide whether the case is subject to arbitration
under the facts of this case, citing 9 US.C. 8 3 (2005) and

Howsam v. Dean Wtter Reynolds, Inc., 537 U S. 79, 123 S. C.

588, 154 L. Ed. 2d 491 (2002). 9 U S.C. § 3 (2005) provides:

If any suit or proceeding be brought in any
of the courts of the United States upon any
issue referable to arbitration under an
agreenent in witing for such arbitration,
the court in which such suit is pending,



upon being satisfied that the issue involved
in such suit or proceeding is referable to
arbitration under such an agreenent, shal

on application of one of the parties stay
the trial of the action until such
arbitration has been had in accordance wth
the ternms of the agreenent, providing the
applicant for the stay is not in default in
proceeding with such arbitration.

In Howsam the question before the Suprene Court was
whet her the |lower court or the arbitrator should decide if
arbitration was tine-barred under the NASD arbitration tine
limt rule. The Suprene Court held that such gateway procedura
guestions are for the arbitrator, not the courts:

“‘*[P]rocedural’ questions which grow out of
the di spute and bear on its fina

di sposition” are presunptively not for the
judge, but for an arbitrator, to decide.
John Wley [& Sons, Inc. v. Livingston, 376
U S. 543,] 557, 84 S. C. 909, [11 L Ed.2d
898 (1964)] . . . So, too, the presunption
is that the arbitrator should decide

“all egation[s] of waiver, delay, or a |like
defense to arbitrability.” Mbses H. Cone
Menorial Hospital [v. Mercury Construction
Corp., 460 U S. 1,] 24-25, 103 S. C. 927[,
74 L. Ed.2d 765 (1983)]. |Indeed, the

Revi sed Uniform Arbitration Act of 2000
(RUAA), seeking to “incorporate the hol dings
of the vast majority of state courts and the
| aw t hat has devel oped under [ Federa
Arbitration Act],” states that an
“arbitrator shall decide whether a condition
precedent to arbitrability has been
fulfilled.” RUAA 8 6(c), and comment 2, 7
UL A 12-13 (Supp. 2002). And the comments
add that “in the absence of an agreenent to
the contrary, issues of substantive
arbitrability . . . are for a court to

deci de and issues of procedura
arbitrability, i.e., whether prerequisites
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such as tinme limts, notice, |aches,
estoppel, and other conditions precedent to
an obligation to arbitrate have been net,

are for the arbitrators to decide.” Id., 8
6, comment 2, 7 U L. A, at 13 (enphasis
added) .

Howsam 537 U S. at 84-85, 123 S. . at 592.

It is C&&E s position that whether or not it pursued
“ot her avail abl e renedi es” under the contracts by wi thhol di ng
funds owed to Appal achian was a procedural issue to be decided
by the arbitrator and not the court. Conversely, Appal achi an
mai ntai ns that such was a substantive question of arbitrability
to be decided by the court. Appalachian correctly points out
that the Court in Howsamdid not overrule its earlier holding in

AT & T Technol ogies, Inc. v. Conmuni cati ons Wrkers of Anerica,

475 U.S. 643, 106 S. C. 1415, 89 L. Ed. 2d 648 (1986), that the
underlying i ssue of whether the parties have subnitted a
particular issue for arbitration is a substantive issue for the
courts to decide.

The lower court in this case adjudged that the issue
was a substantive one for the court to decide. Because the
court’s ruling did not include any factual findings, but was
based solely on the interpretation of |aw and of the contracts,

our review of the ruling will be de novo. Conseco Finance

Servicing Corp. v. Wlder, 47 S.W3d 335, 340 (Ky.App. 2001).




In our view, there is no question that the parties
agreed under the terns of the contracts to arbitrate the type of
di spute underlying this case — whether Appal achi an was excused
fromperformng due to force majeure. Under the | anguage of
Section 11.11 of the contracts, the arbitration provision
clearly applies to any dispute between the parties “rel ating
this Agreenent.” Sections 2.4.1, 2.4.2, and 9.1 of the
contracts provide that the duty to performshall be excused by
force majeure, and the definition of force majeure is set forth
in Section 9. 2.

The only question regarding arbitration in this case
i s whet her CG&E pursued “other avail able renedies” prior to
i nvoking the arbitration clause when it set off the cost
di fference of replacenent coal against the amounts it owed
Appal achi an under the contracts. From our reading of Section
11.11 of the contracts, pursuing other avail able renedi es woul d
clearly waive the right to invoke the arbitration clause. See

Conseco Finance Servicing Corp. v. Wlder, 47 S.W3d at 344-

345.1 As stated above, under Howsam that woul d be considered a
procedural issue to be decided by the arbitrator, not the
courts. Accordingly, the order denying the notion to conpel

arbitration, granting the notion to stay the arbitration, and

' In Wlder, this Court nade a determ nation of waiver relative to an
arbitration clause. However, there was no challenge to such court
determ nation in that case, and WI|der was decided in 2001, prior to the
United States Suprene Court’s decision in Howsam
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converting the restraining order into a tenporary injunction
staying all arbitration deadlines is reversed, and the cause

remanded for further proceedings consistent with this opinion.
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