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BEFORE: TACKETT AND TAYLOR, JUDGES; HUDDLESTON, SENI OR JUDGE.!
TAYLOR, JUDGE: Flem ng Logan brings this appeal froma My 25,
2004, order denying his Ky. R Cim P. (RCr) 11.42 notion to
vacate judgnent entered upon a guilty plea to one count of
second- degree sodony and four counts of first-degree sexua

abuse. W affirmin part, reverse in part and renand.

! Seni or Judge Joseph R Huddl eston sitting as Special Judge by assignment of
the Chief Justice pursuant to Section 110(5)(b) of the Kentucky Constitution
and Kentucky Revised Statutes 21.580.



In June 2001, the Carter County Grand Jury indicted
appel I ant upon one count of first-degree sodony and four counts
of first-degree sexual abuse. Pursuant to a plea agreenent,
appel l ant entered a plea of guilty to the anended charge of
second- degree sodony and to four counts of first-degree sexua
abuse. The Commonweal th recommended a total prison sentence of
ten years. On Novenber 19, 2002, the trial court entered its
j udgnment and sentence; the court accepted appellant’s plea of
guilty and sentenced himto a total of ten years’ inprisonnent.

Thereafter, on February 11, 2004, appellant filed an
RCr 11.42 notion to vacate judgnent. The trial court summarily
deni ed the notion w thout an evidentiary hearing and w t hout
appoi nt ment of counsel. This appeal follows.

Appel I ant contends the trial court commtted
reversible error by denying his RCr 11.42 notion w thout an
evidentiary hearing and w thout appoi ntnment of counsel.
Appel | ant rai ses several allegations of ineffective assistance
of counsel. W have reviewed these allegations of error and
believe all but one to be without nerit. W are, however,
troubl ed by appellant’s contention that he received gross
m sadvi ce concerning parole eligibility fromtrial counsel. For
t he reasons hereinafter elucidated, we are of the opinion that

appellant’s allegation that trial counsel allegedly m sadvised



hi m concerning parole eligibility cannot be concl usively
resol ved upon the face of the record.

Appel lant is challenging the voluntariness of his
guilty plea by alleging that trial counsel grossly m sinforned
hi m concerning parole eligibility requirenents. To prevail upon
such a claim appellant nust denonstrate that his trial counsel
made errors that fell outside the range of professionally
conpet ent assi stance, and except for counsel’s defective
performance, there exists a reasonable probability that
appel l ant woul d not have pled guilty but would have insisted on

going to trial. Hill v. Lockheart, 474 U.S. 52, 106 S. C. 366,

88 L. Ed. 2d. 203 (1985); Sparks v. Conmonweal th, 721 S.W2d 726

(Ky. App. 1986).

In his notion, appellant alleged that trial counse
informed himthat by accepting the plea agreenent and pl eadi ng
guilty he “would be out in three or four nonths.” If tria
counsel did so informappellant, such advice is patently
incorrect. See KRS 197.045(4). G oss m sadvice concerning
parole eligibility has been recognized as ineffective assistance

of trial counsel. Sparks v. Sowders, 852 F.2d 882 (6th Cir

1988). Were appellant’s allegations true, we think that tria
counsel’s performance was deficient and fell outside the range
of reasonabl e conpetent counsel. Additionally, it is reasonable

to conclude that appellant woul d not have viewed the plea
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bargain so favorably if the true facts were known to him If
appel l ant were induced to plead guilty by the belief that he
woul d only serve three or four nonths in jail, we are conpelled
to conclude that appellant was denied effective assistance of

trial counsel. See Sowders, 852 F.2d 882; Sparks, 721 S.W2d

726.

The Commonweal th postul ates that if trial counsel did
make such a statenment it was nerely in the hope that appell ant
woul d be rel eased upon shock probation. However, there is
nothing in the record to refute appellant’s all egation that
trial counsel msinformed himconcerning parole eligibility.
The Conmonweal th’s belief that trial counsel’s statenent was in
relation to shock probation is nerely conjecture at this point,
absent an evidentiary hearing on this issue.

We are guided by the Suprene Court’s decision in

Fraser v. Commonweal th, 59 S.W3d 448 (Ky. 2001). The Suprene

Court specifically held that an evidentiary hearing and

appoi ntment of counsel are required if the RCr 11.42 notion

rai ses an allegation that cannot be refuted upon the face of the
record:

[T]he trial judge shall determ ne whether
the allegations in the notion can be

resol ved on the face of the record, in which
event an evidentiary hearing is not

required. A hearing is required if there is
a material issue of fact that cannot be
concl usively resolved, i.e., conclusively
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proved or disproved, by an exam nation of

the record. . . . The trial judge nmay not

sinply disbelieve factual allegations in the

absence of evidence in the record refuting

t hem
Id. at 452-453.

In this case, there is sinply no evidence in the
record refuting appellant’s allegation that trial counse
m si nformed himconcerning parole eligibility. As directed in
Fraser, the Court may not sinply disbelieve appellant’s
allegation in the absence of evidence in the record refuting
such allegation. Thus, we are conpelled to remand this nmatter
for an evidentiary hearing upon the narrow i ssue of whet her
trial counsel did in fact inform appellant that he would only
serve three to four nonths in jail. As mandated by Fraser, we,
i kewi se, believe that appellant is entitled to appoi ntnent of
counsel . Accordingly, we hold that the circuit court erred by
failing to grant appellant an evidentiary hearing upon the
narrow i ssue of whether trial counsel grossly m sadvi sed
appel l ant concerning parole eligibility and erred further by
failing to appoint appellant counsel.

We have reviewed appellant’s remai ning contentions

concerning ineffective assistance of trial counsel and believe

all to be refuted upon the face of the record.



For the foregoing reasons,

Crcuit Court
for proceedi ngs not

ALL CONCUR.
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is affirmed in part,

the order of the Carter

i nconsistent with this opinion.
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Attorney General of Kentucky
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reversed in part and remanded



