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BEFORE: BUCKI NGHAM KNOPF, AND TAYLOR, JUDGES.
BUCKI NGHAM JUDGE: Jim M Henson appeals froma sunmary
judgnment entered in favor of Western Star Truck Sales, Inc., by
the Jefferson Gircuit Court. The issues in this case involve
t he Uni form Commerci al Code. W conclude that the circuit court
properly awarded sunmary judgnment in favor of Western Star, and
we thus affirm

Henson is the owner/operator of a trucking business.

On March 7, 2001, he purchased a truck from Gulick Truck Parts



and Service for $114,000. Wstern Star manufactured the truck
in Canada and shipped it to Indiana for delivery to Henson.
@Qulick sold the truck to Henson and gave a New Truck
Warranty.® Wthin the warranty, Western Star warranted that the
truck “shall be free fromdefects in workmanship and materi al
under normal use and service and in accordance with the
appl i cation under which the Truck was purchased.” Further, the
warranty was for a period of one year with unlimted m | eage.
The warranty further provided as follows:

If, within the time or mleage limtations
fromthe Date of Delivery as shown bel ow,
the Truck does not neet the specified
warranty and if the Purchaser at his own
expense, and within the applicable tinme and
mleage limts, returns the Truck to any
Western Star authorized Deal er for

i nspection, Western Star or its authorized
Deal er shall correct such defect(s) either
by repairing or, at Western Star’s option
repl aci ng any such defective part or parts
according to the applicable provision of
this warranty, The repair or replacenent of
defective parts shall be the sole and

excl usive renedy of the Purchaser for the
failure of the Truck to neet the specified
warranty.

TO THE EXTENT PERM TTED BY LAW THI S
WARRANTY | S G VEN EXPRESSLY IN LI EU OF ALL
OTHER WARRANTI ES, EXPRESS OR | MPLI ED

(1 NCLUDI NG WARRANTI ES OF MERCHANTABI LI TY OR
FI TNESS FOR A PARTI CULAR PURPOSE) AND OF ALL
OTHER OBLI GATI ONS OR LI ABI LI TIES ON THE PART

! The truck had been driven approximately 2,500 niles. That fact apparently
has no significance to the issues in this appeal



OF WESTERN STAR. Western Star neither
assumes nor aut horizes anyone el se to assune
for it any other obligation or liability, or
to give any other warranty to nake any ot her
representation on its behalf in connection
with the sale or use of any notor vehicle.

TO THE EXTENT PERM TTED BY LAW I T | S AGREED

THAT WESTERN STAR SHALL NOT | N ANY CASE BE

LI ABLE FOR | NCI DENTAL OR CONSEQUENTI AL

DAMAGES i ncluding, but not limted to, |oss

of use or incone, downtine expenses, tow ng

expenses, |legal fees, damage to the Truck or

its cargo, injuries to or death of persons,

and any liability Purchaser nmay have in

respect to any other person.

Henson testified in his deposition that he i mediately
experienced problens with the truck after taking delivery of it.
He stated that he spent a great deal of tine between April 2001
and March 2002 attenpting to get the alleged defects repaired by
Western Star-authorized nechani cs and by non-aut hori zed
mechanics. He also stated that he took the truck to M d-West
Truck Center, which was a Western Star-authorized deal er, at
| east five different tines during the warranty period. Henson
al so had warranty work perfornmed by Western Star of Comrerce,
California, during 2001. He further testified concerning
several occasions where the truck broke down while he was on the
road and had to be towed for repairs.

Henson concl uded that Western Star and Gulick were

either unable or unwilling to fix the nany all eged defects with
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the truck. Therefore, on March 1, 2002, he filed a civil
conplaint in the Jefferson Crcuit Court against both Western
Star and @ulick. Henson alleged breach of warranty (both
express and inplied), breach of contract, and violation of
Kent ucky’s Consumer Protection Act.? Gulick was subsequently
di sm ssed fromthe case after it filed for protection under the
U. S. Bankruptcy Code.

Western Star noved the court to award it summary
j udgnment on Henson’s clains. On June 17, 2003, the court
entered an order granting Western Star’s notion for sumary
judgment in all respects, except regarding Henson's claimof a
| eaky wi ndshield. On COctober 21, 2003, the court denied
Henson’s notion to set aside its previous order. This appea
fol | oned. 3

As noted above, the New Truck Warranty provided that
the repair or replacenent of defective parts was the “sol e and
exclusively renedy” for any failure of the truck to neet the
given warranty. Further, the New Truck Warranty specifically
extingui shed any potential liability for incidental or

consequenti al danages. Henson has not chall enged Western Star’s

2 The causes of action for breach of contract and violation of the Consumer
Protection Act are not at issue in this appeal. Henson never asserted a
breach of contract claimagainst Western Star, and he did not appeal fromthe
court’s order dism ssing the Consumer Protection Act claim

3 Henson’s claimas it regards the | eaky w ndshield was settled between the
parties.



rights in this regard, and the aforenenti oned provisions are
al | owabl e under KRS* 355.2-719, which provides as foll ows:

(1) Subject to the provisions of
subsections (2) and (3) of this section
and of KRS 355.2-718 on liquidation and
[imtation of damages,

(a) the agreenent may provide for
renmedies in addition to or in
substitution for those provided in
this article and may limt or
alter the neasure of damages
recoverabl e under this article, as
by limting the buyer’s renedi es
to return of the goods and
repaynment of the price or to
repair and repl acenent of
nonconf orm ng goods or parts; and

(b) resort to a remedy as provided is
optional unless the renedy is
expressly agreed to be excl usive,
in which case it is the sole
remedy.

(2) \Were circunstances cause an excl usive
or limted remedy to fail of its
essential purpose, renedy may be had as
provided in this chapter.

(3) Consequential damages may be limted or
excl uded unless the Iimtation or
excl usion is unconsci onabl e.

Limtation of consequential damages for

injury to the person in this case of

consuner goods is prim facie

unconsci onable but limtation of

damages where the loss is commercial is

not .

Furthernore, Western Star had the right to restrict al
warranties in the manner that it did in the New Truck Warranty.

See KRS 355. 2- 316.

4 Kentucky Revised Statutes.



Henson’s main argunment in this case is that the
warranty’'s limtation of his renmedy to the repair or replacenent
of defective parts failed of its essential purpose and that he
was, therefore, entitled to other renedies allowed by the
Uni form Comrerci al Code. His argunent is based on KRS 355. 2-
719(2), which provides that “[w] here circunstances cause an
exclusive or limted renedy to fail of its essential purpose,
remedy may be had as provided in this chapter.” Henson contends
that the inability or unwillingness of Western Star to repair or
repl ace defective parts caused that renmedy to fail of its
essenti al purpose.

In Ford Motor Co. v. Mayes, 575 S.W2d 480 (Ky. App.

1978), th

s court agreed with the foll ow ng anal ysis:

The purpose of an exclusive renmedy of

repl acenent or repair of defective parts,
whose presence constitute a breach of an
express warranty, is to give the seller an
opportunity to make the goods conform ng
while limting the risks to which he is

subj ect by excl udi ng direct and
consequential danages that m ght otherw se
arise. Fromthe point of view of the buyer
t he purpose of the exclusive renedy is to
gi ve himgoods that conformto the contract
within a reasonable tine after a defective
part is discovered. . . . The limted,
exclusive renmedy fails of its purpose and is
t hus avoi ded under 8§ 2-719(2), whenever the
warrantor fails to correct the defect within
a reasonabl e peri od.

Id. at 484, quoting Beal v. General Mtors Corp., 354 F. Supp.

423, 426 (D.Del. 1973). See also Mddletown Eng g Co. v.
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Climte Conditioning Co., Inc., 810 S.W2d 57, 59 (Ky.App.

1991). Also, the court in Gooch v. E. 1. Du Pont De Nenours &

Co., 40 F.Supp.2d 863(WD. Ky. 1999), stated:

A renedy does not “fail of its essential

pur pose” sinply because it limts the
recovery of a particular relief sought.

Hll v. BASF Wandotte Corp., 696 F.2d 287
(4th Gr. 1982). Alimtation of renmedy
provision fails of its essential purpose
when it deprives a party of the substantia
value of its bargain. For exanple, the
“failure of essential purpose” exception
best applies to situations where the
contract limts liability to repair or

repl acenent of a product and that product is
in a condition where the defect cannot be
fully corrected by the repair or replacenent
of the defective part or product.

1d. at 870.

Summary judgnent “shall be rendered forthwith if the
pl eadi ngs, depositions, answers to interrogatories,
stipul ations, and admi ssions on file, together with the
affidavits, if any, show that there is no genuine issue as to
any material fact and that the noving party is entitled to a
judgnent as a matter of law.” CR 56.03. “The record nmust be
viewed in a light nost favorable to the party opposing the
notion for summary judgnment and all doubts are to be resolved in

his favor.” Steelvest, Inc. v. Scansteel Serv. Cr., Inc., 807

S.W2d 476, 480 (Ky. 1991). *“The party opposing a properly

presented summary judgnent notion cannot defeat it wthout

5 Kentucky Rules of Civil Procedure.



presenting at |east sone affirmative evidence showi ng the

exi stence of a genuine issue of material fact for trial.” Gty

of Florence, Kentucky v. Chipman, 38 S.W3d 387, 390 (Ky. 2001).

“The standard of review on appeal of a summary judgnent is
whet her the trial court correctly found that there were no
genui ne issues as to any material fact and that the noving party

was entitled to judgnent as a matter of |aw” Scifres v.

Kraft, 916 S.W2d 779, 781 (Ky.App. 1996).

I n awardi ng summary judgnent to Western Star, the
circuit court stated that “the only conplaint to which Western
Star did not submt evidence of a valid repair concerns the
driver’s side windshield.” Then, in its order denying Henson’'s
notion to set aside the previous order, the court stated that
“the Plaintiff’s own testinony, except for the windshield, fails
to provide affirmati ve evidence to defeat the Defendant’s Mdtion
For Summary Judgment.” The court indicated that it had revi ewed
Henson’ s deposition prior to ruling on the notion.

Al t hough Henson has cited in his brief at |east
ei ghteen separate all eged defects in the truck which
curmul atively, he clainms, would cause the limted renedy to fai
of its essential purpose, Western Star has responded to each of
these with references to Henson’s deposition indicating no
i nproper or negligent action or inaction on Western Star’s part.

Henson has referred us to very few supportive references in the
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record to contradict this. See CR 76.12(4)(c)(iv) and (v). W
decline to search the record to find evidence to support

Henson’s contentions. See Young v. Newsone, 462 S.W2d 908, 910

(Ky. 1971); Sharp v. Sharp, 491 S.W2d 639, 644-45 (Ky. 1973).

As we noted earlier, “[t]he party opposing a properly presented
summary judgnent notion cannot defeat it w thout presenting at
| east sone affirmative evidence show ng the existence of a
genui ne issue of material fact for trial.” Chipman, 38 S. W 3d
at 390. Henson failed to present such evi dence.

It has been said that “[w]hether a limted renedy
fails of its essential purpose is a question of fact that has

been litigated hundreds of tines.” Leibson & Nowka, The Uniform

Commrer ci al Code of Kentucky (3'% Ed. 2004). However, even though

we review the circuit court’s sunmmary judgnment deci sion de novo
because only | egal questions and no factual findings are
i nvol ved, ® Henson has failed to persuade us that the circuit
court erred in determning that there were no genui ne issues of
material fact and that Western Star was entitled to judgnent as
a matter of |aw

Henson had put nearly 200,000 mles on the truck by
the tinme he filed suit against Western Star, and the truck had
over 350,000 mles on it by the tine he gave his deposition.

Based on the record as it has been presented to us, we concl ude

6 See Barnette v. Hospital of Louisa, Inc., 64 S.W3d 828, 829 (Ky.App. 2002).




that there is no fact issue concerning whether Western Star
failed to correct any significant defect within a reasonabl e
period of time. Further, because Henson had driven the truck
over 350,000 mles since purchasing it, the facts here are

unli ke those in Cox Mdtor Car Co. v. Castle, 402 S.W2d 429 (Ky.

1966), where the vehicle was found to have a “serious vibration
or shimy” and was determ ned to be “one big defective part.”
Id. at 431. Rather, the facts in this case are akin to those in

Ford Motor Co. v. Odive, 234 So.2d 910 (Mss. 1970), where the

plaintiff had driven the car nore than 24,000 mles within six
nonths of its purchase. Therein, the court noted that
“continued use of an autonobile for a long period of tinme after
it has been repaired in conpliance with the manufacturer’s
warranty is sufficient to show that the repair was satisfactory
to the purchaser.” 1d. at 913.

Finally, Henson argues that the circuit court
prematurely entered summary judgnent in Western Star’s favor
because it did not consider relevant portions of his deposition.
The court’s order entered on Cctober 21, 2003, however, clearly
states that the court did review the deposition.

The orders of the Jefferson Crcuit Court are

af firned.
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ALL CONCUR.

BRI EFS FOR APPELLANT:

Scott P. Zoppoth
John C. Robi nson
Loui svill e, Kentucky

ORAL ARGUMENT FOR APPELLANT:

Scott P. Zoppoth
Loui svill e, Kentucky

BRI EF FOR APPELLEE

Li onel A. Hawse
Patrick Shane O Bryan
Loui svill e, Kentucky

ORAL ARGUMENT FOR APPELLEE:

Patrick Shane O Bryan
Loui svill e, Kentucky
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