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BEFORE: BARBER, KNOPF, AND SCHRCDER, JUDCES.
SCHRCDER, JUDGE: The County, through its Fiscal Court, appeals

a judgment entered against it by the Pulaski Circuit Court which



hel d that a gate erected by El nmer Inabnitt was not on or
obstructing Dark Hol |l ow Road, a county road. The Inabnitts
filed a protective cross-appeal contending that Dark Hol | ow Road
was not the county road, and that even if it were, it had not
been established according to the statutory requirenents.

We agree with the trial court that Dark Holl ow Road is
a county road. However, we agree with the fiscal court that the
gate in question blocks public access to said county road.
Therefore, we affirmin part, reverse in part, and renmand.

The I nabnitts own a parcel of land in Pulaski County
of f Dark Holl ow Road. The Inabnitts claimthe road stops at or
near their property line and erected a gate at that point to
prevent public access. The County counters that Dark Holl ow
Road is a county road that does not end at the gate, but
continues through the Inabnitt property, and others, and cones
out in the Bent area. The County sought to have the gate and
obstructions renoved.

The County’s claimbegins with an April 21, 1924,
petition before the Pulaski County Court for the establishnent
of a new county road, and a Court Order establishing the sane
wi th an inexact nmetes and bounds description. The description
descri bed the property owner’s Iand and the I ength of road on
each of said property but did not pinpoint the |ocation. The

County introduced nunerous w tnesses that |ived al ong the road
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who coul d descri be where the road actually ran. The County al so
hired a professional |and surveyor to |locate the roadbed of this
county road. Initially, the surveyor was skeptical that the
roadbed coul d be pinpointed. However, after searching old
county records and finding out who owned what in 1924, he was
able to triangul ate the road route over these properties. He

al so found ol d quad sheets which showed no other roads in the
vicinity of Dark Hollow Road, and concl uded Dark Hol | ow Road was
the county road referred to in the 1924 County Order. Al so,
aerials and old county maps reveal ed evi dence of the roadway, as
built. The Inabnitts’ evidence consisted of Elnmer Inabnitt

i nsisting what was on his place was an ol d | ogging trai

al t hough he could not give a clue as to where the old county
road had been | ocated on his | and.

The I nabnitts al so produced an agreenent they signed
with the Harrises, another famly fronting on Dark Hol |l ow Road
but on the | ocked side of the gate. According to the agreenent,
t he road beyond the gate was considered a private road and the
Harrises were granted perm ssion to build the road across
Inabnitts’ property with both famlies having a key to the gate.

The trial court visited the road to where the gate had
been constructed and ruled that the 1924 Court Order did
establish a county road, but that the road across |Inabnitts’

property was not that county road, but a private road based on
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the controlling agreenent between the Inabnitts and the
Harrises. 1In a subsequent order, the ruling was anended to
reflect the Court’s holding that the private agreenent was not
controlling but given “probative weight” by the Court.

On appeal, the County contends the trial court
erroneously based its decision upon the agreenent between the
Inabnitts and Harrises, and that the court’s findings (that the
gate is not on the county road) is flagrantly against the
evidence. The protective cross-appeal contends the trial court
erred in finding the 1924 county road was properly established
and even if it were, there was insufficient proof that Dark
Hol | ow Road was that county road.

The first question we nust decide is whether the tria
court erred in finding that the Inabnitts did not erect the gate
on Dark Holl ow Road but on a private road. The court’s factua
findings may not be set aside unless clearly erroneous. See CR

52.01; Weiand v. Board of Trustees of Kentucky Retirenent

Systens, 25 S.W3d 88 (Ky. 2000). A factual finding nade by the
trial court is not clearly erroneous if the finding is supported

by substantial evidence. Cole v. Glvin, 59 S.W3d 468 (Ky. App

2001). Substantial evidence neans “evidence of substance and
rel evant consequence sufficient to induce conviction in the
m nds of reasonable people.” 1d. at 473. W agree with the

County that the trial court’s finding was not supported by
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substantial evidence and was clearly erroneous. The Inabnitts
purchased the property years after the road was established and
he testified that he believed the road on his property was
nmerely an old logging trail. After being infornmed there was at
one tinme a county road over his property, he found no ot her
evidence of a road or trail over his property which could have
shown a different [ocation. The Inabnitts’ evidence consisted
of witnesses who did not know where the roadbed was and an
agreenent by an adjacent property owner agreeing the road was
private. On the other side was a |licensed surveyor who did a
title search back to the 1924 county court order establishing a
road over the property later purchased by the Inabnitts and

ot hers, and who triangul ated the nost accurate roadway accordi ng
to the distances given. The surveyor also viewed the property,
conpared the road to old quad maps (geol ogi cal survey maps) and
drove his four wheel drive vehicle fromone end to the other.

It was his professional opinion that Dark Hol |l ow Road was the
1924 county road and that the gate was obstructing the county
road. Elderly lay witnesses al so gave testinony that they |ived
in the area, were famliar with the |ocation of the roadway of
Dar k Hol | ow Road, and that the gate was bl ocking the road. The
only affirmative evidence of record supports the concl usion that

the gate is blocking part of Dark Holl ow Road, a public road,



and not a private road or logging trail. The trial court’s

finding to the contrary was clearly erroneous.

The trial court found Dark Hol |l ow Road was a county

road and the Inabnitts contend in their cross-appeal that the

court erred. The distinction between county roads and public

roads was expl ained by our Suprenme Court in Sarver v. Allen

County, 582 S.W2d 40, 41 (Ky. 1979)(citations omtted):

Prior to 1914 it was recogni zed that an
“acceptance” by the county could be
acconplished informally, e.g., by

mai nt enance of the road at county expense.
Since the enactnment of Ch. 80, Acts of 1914,
however, a formal order of the fiscal court
has been necessary to establish a county
road. O herw se, though a road may be
“public,” it is not necessarily a “county
road.” The obvious reason for this
particul ar distinction is, of course, a
public policy agai nst hol ding counties
responsi bl e for the upkeep of any and al

hi ghways and biways [sic] that chance to
become “public” through processes of

dedi cation or prescription over which the
counti es have no choice or control.

I n Bl ankenship v. Acton, 159 S.W3d 330 (Ky.App. 2004) another

panel

of this Court dealt with another Pul aski County resident

obstructing access to an old road. After recognizing the

di stinction between “county roads” and “public roads,” the Court

set forth a significant |egal distinction between the two,

consequently, a county road adopted by formal action after 1914

may only be abandoned by formal governnental action, but a

public road that is not a “county road” can be abandoned w t hout
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formal action. |1d. at 333. Wthout formal action by the county
to abandon that part of Dark Holl ow Road crossing the Inabnitts’
property, the obstructions, including the gate, wll have to be
renoved.

The I nabnitts contend that even if the gate is
bl ocki ng Dark Hol | ow Road, and that this is the county road
established in the 1924 County Order, the road was not
establ i shed according to the statutory schene in effect in 1924.
We disagree. The 1924 Order recites that the | andowners
i nvol ved had been sumoned or entered an appearance, that the
proper advertisenent had been nmade and that the Court deci ded
that the public road should be established. The order |isted
the property owners and the |l ength of road on each person’s
property, and appoi nts Joe Whitaker as conm ssioner to open said
road. The surveyor testified the existing Dark Holl ow Road
appears to be the built county road. The recitals appear to
follow the statutory schene of Section 4301 of the Kentucky
Statutes. The Inabnitts’ contention that the proprietors did
not sign a receipt for just conpensation is a red herring that
does not change the outcone. The receipt would be a separate
docunent that may have supported a collection claimbut would
not affect the order establishing the county road. The order
established Peter Inabnitt (a predecessor in title) was to be

pai d $10.00 for the taking and fencing of his land. W can
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presune it was paid. Citizens Coal Co. v. Foley, 278 Ky. 573,

129 S.wW2d 131, 132 (1939).
For the foregoing reasons, the Order of the Pul ask
Crcuit Court is affirmed in part, reversed in part, and

remanded for further proceedings consistent with this opinion.
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