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BEFORE: DYCHE, SCHRCDER AND VANMETER, JUDGES.
DYCHE, JUDGE: The question herein is whether Rok Mremam s
actions in negotiating a check sent to himby appellees entitle
themto the benefit of the doctrine of accord and satisfaction.
Finding that there was partial, but not total, accord and
satisfaction, we affirmin part, reverse in part, and remand for
further proceedi ngs.

Mremam was the Gregorys’ landlord. They vacated the

| eased premises prior to the expiration of the |ease period, but



attenpted to find replacenent tenants. Mremanm sent thema
demand letter for repairs ($1706.00) and unpaid rent (past due
rent of $3231.00 and future rent of $6462.00), alleging breach
of the |ease.

In response to that letter, they sent Mremam a check
for $1,000.00, with the notation on the meno |ine of
“Satisfaction for full paynment of necessary repairs for 202
Pogue.” Mrenmam struck out the conditional |anguage on the
front of the check, and added the | anguage “ALL Rl GHTS RESERVED
W THOUT PREJUDI CE; KRS 355. 1-207” to his endorsenent. He
retai ned the proceeds of the check, and commenced this action to
recover what he alleged to be the remai nder of his danages.

The G egorys defended the action by claimng that
there was accord and satisfaction, and that they were entitled
to a summary judgnent. The trial court agreed, finding that the
condi tions of KRS 355.3-311 were net, and that Mremam s
striking of the I anguage concerning full paynent, and his
attenpted reservation of rights under KRS 355. 1-207 did not
apply. This appeal foll owed.

KRS 355. 3-311, entitled Accord and

Sati sfaction by Use of Instrunent, provides,

in relevant part, as foll ows:

(1) If a person against whoma claimis
asserted proves that:



(a) That person in good faith tendered
an instrunent to the clai mant as ful
satisfaction of the claim

(b) The anount of the claimwas
unl i qui dated or subject to a bona fide
di spute; and

(c) The cl ai mant obt ai ned paynent of
t he i nstrunent,

the foll ow ng subsections apply.

(2) Unless subsection (3) of this section
applies, the claimis discharged if the
person agai nst whomthe claimis asserted
proves that the instrunent or an
acconmpanyi ng witten comruni cati on contai ned
a conspi cuous statenent to the effect that
the instrument was tendered as ful
satisfaction of the claim

(3)(a) [Pertains to situation where clai mant
IS an organi zati on]

(3)(b) The claimant, whether or not an
organi zation, proves that within ninety (90)
days after paynent of the instrunent, the

cl ai mant tendered repaynent of the anount of
the instrunent to the person agai nst whom
the claimis asserted.. ..

(4) Aclaimis discharged if the person
agai nst whomthe claimis asserted proves
that within a reasonable tinme before
collection of the instrunent was initiated,

the claimant ... knew that the instrunent
was tendered in full satisfaction of the
claim

Morgan v. Crawford, 106 S. W 3d 480, 481-482 (Ky.App. 2003).

The undi sputed facts of this case establish al
factors needed for application of the statutory doctrine, at

| east as far as repairs go. The Gegorys tendered the check as
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full satisfaction of the claim The anpunt due Mremam was in
di spute. Mremam obtained paynent of the check. The check
cont ai ned a conspicuous statenment that it was tendered as ful
satisfaction of the claim Mrenmam did not tender repaynent of
t he amount of the check. He knew the check was tendered in ful
sati sfaction of the claim

The notation on the check applied, however, by its own
terms, to repairs, and not to rent, either back or future. As
indicated in Mrgan, the General Assenbly anended the statute to
prevent persons in Mremam s position from *“having his cake,
and eating it, too.” |In other words, he was not entitled to
retain the proceeds tendered by the G egorys as ful
satisfaction of the claimand al so seek further conpensation for
al | eged damages. There was no accord and satisfaction for rent.

The judgnent of the Pulaski Crcuit Court is affirned
i nsofar as the accord and satisfaction for repairs to the | eased
prem ses i s concerned, but reversed as to recovery of rent, and

this matter is remanded for further proceedi ngs on that issue.
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