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BEFORE: M NTON AND TACKETT, JUDGES; HUDDLESTON, SENI OR JUDGE.?!
M NTON, JUDGE: An exception to the Rape Shield Rule, KRE?* 412,
permts the introduction of evidence of specific instances of
sexual behavior by the alleged victimwith respect to the
accused of sexual m sconduct when this evidence is offered by

the accused to prove consent on the occasion charged. Charged

! Senior Judge Joseph R Huddl eston sitting as Special Judge by

assi gnment of the Chief Justice pursuant to Section 110(5)(b) of the
Kent ucky Constitution and KRS 21. 580.

Kentucky Rul es of Evi dence.



wi th having raped the victimby forcibly engaging in vagi na
intercourse with her, Anthony Doyle Luckett tried to introduce
evidence at trial that on prior occasions, the alleged victim
had performed oral sex on himin exchange for drug noney. The
circuit court refused to admt Luckett’s proffered evi dence
reasoning that the fact that the victimmy have consented to
oral sex with Luckett on other occasions did not tend to prove
t hat she consented to vagi nal sex on the occasion charged in the
indictnment. W agree with the circuit court’s application of
KRE 412, and we affirm

On or around the evening of January 20, 2003, Luckett,
the victim the victinms boyfriend, and two ot her nen were at
Luckett’s apartnent. According to the victim at sonme point,
Luckett forced her into his bedroom where he had vagi na
intercourse with her. Although her boyfriend allegedly tried to
stop Luckett, the other two nmen at the apartnent, apparently,
restrai ned him

Luckett’s version of the story was quite different.
According to Luckett, he and the victimwere involved in a
noney- f or-sex exchange. Luckett clainmed that on two prior
occasi ons, he gave the victimnoney to buy drugs; in exchange,
she perforned oral sex on him He also asserted that on the
ni ght of the alleged rape, the victimagain performed oral sex;

however, this tinme, the act was gratuitous. Luckett concedes
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that the parties had vaginal sex |later that evening but asserts
that it was consensual

Luckett filed a pretrial notion under KRE 412 to
i ntroduce evidence of the victinis past sexual behavior.
Specifically, Luckett intended to offer proof at trial that he
and the victimhad previously engaged i n noney-for-sex
exchanges; he argued that evidence that the victimhad willingly
performed oral sex in the past was relevant to prove that the
vagi nal sex was consensual

After the hearing on Luckett’s notice, the judge ruled
that evidence of the first two alleged incidents of oral sex was
not adm ssible at trial. The judge ruled that evidence that
Luckett and the victimhad previously engaged in oral sex was
not relevant to prove that the victimconsented to vagi nal sex
on the particular occasion charged in the indictnment. Wth
regard to the third incident, the alleged voluntary oral sex on
the night of the alleged rape, the judge decided to reserve her
ruling until the trial. The judge stated:

And the only reason I'ma little bit finding

this hard to rule on is | think the facts

about what was in exchange for what needs to
be testified to. So |I'mgoing to reserve

ruling on that last . . . alleged oral sex
t hat eveni ng probably until | hear the
testinmony at trial. But | feel pretty
confident that you can draw a line there

t hat says that because a person is wlling
to engage in oral sex, you cannot nmake an
inference that they’'re willing to engage in
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vagi nal sex. The only reason |’ m hesitant
about this is he needs to set up the evening
in order to say that the consent that he’s
goi ng after, consent given in exchange for
t he cocai ne, is what happened that evening,

it’s a series of events. So |I'l|l have to
listen to that, and we’ll take that up at
trial.

Fol l owi ng the ruling, Luckett entered a conditional guilty plea
to an anmended charge of first-degree sex abuse, a O ass-D
felony, with a recommendati on of two years by the Commonweal t h.
Inits final judgnment, the court accepted the Conmonweal th’s
recommendati on and sentenced Luckett to two years but probated
the sentence for five years. It is fromthe pretrial
evidentiary ruling denying the admssibility of evidence of past
sexual contact that Luckett appeals.

Luckett asserts that in excluding his proffered
evi dence, the court applied the wong version of KRE 412 to his
nmotion and that the court inproperly differentiated between ora
and vagi nal sex. We disagree.

Initially, we note that it does not appear that this
i ssue was properly preserved for appeal. RCr® 8.09 states that
“a defendant may enter a conditional plea of guilty, reserving
inwiting the right, on appeal fromthe judgnent, to review of
t he adverse determ nation of any specified trial or pretrial

motion.” As the Commonwealth states in its brief, Luckett

3 Kentucky Rules of Criminal Procedure.
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failed to reserve “in witing” the specific pretrial notion upon
which his guilty plea was conditioned. |In his Wiiver of Further
Proceedings Wth Petition to Enter Plea of Quilty, Luckett
stated in paragraph 17 that the plea was conditional; but no
nore precise | anguage specified the issues Luckett reserved for
appeal .

Despite this om ssion, we are not precluded from
reviewi ng Luckett’s appeal. RCr 10.26 provides that “[a]
pal pabl e error which affects the substantial rights of a party
may be considered by the court on notion for a new trial or by
an appellate court on appeal, even though insufficiently raised

or preserved for review . Therefore, even though Luckett
failed properly to preserve the issue under RCr 8.09, we w |
neverthel ess review his argunment to determne if his substantia
rights were affected.

KRE 412, commonly referred to as the “Rape Shield”
rule, states that “[e]vidence offered to prove that any all eged
vi cti m engaged in other sexual behavior” and “[e]vidence offered
to prove any alleged victims sexual predisposition” is
i nadm ssible in any civil or crimnal proceeding, except as
provi ded in subsections (b) and (c) of the rule. Subsection
(b) (1) reads:

In a crimnal case, the follow ng evidence

is adm ssible, if otherwi se admn ssi bl e under
t hese rul es:



(A) evidence of specific instances of
sexual behavior by the alleged victim
offered to prove that a person other
t han the accused was the source of
senen, injury, or other physical
evi dence;

(B) evidence of specific instances of
sexual behavior by the alleged victim
with respect to the person accused of
t he sexual m sconduct offered by the
accused to prove consent or by the
prosecution; and

(© any other evidence directly pertaining
to the of fense charged.

KRE 412 was anmended in July 2003. 1In the pre-
amendnent version of the statute, subsection (b)(2) stated that
a victinms past sexual behavior was adnissible if the evidence
was “of fered by the accused upon the issue of whether the
al l eged victimconsented to the sexual behavior with respect to
which an offense is alleged.”

The rationale behind KRE 412 is “‘to protect alleged
victinms of sex crines against unfair and unwarranted assaults on

character.’'”*

As the Kentucky Suprene Court has stated, “‘[t]he
pur pose of the Rape Shield Statute . . . is to insure that [the

victim does not becone the party on trial through the adm ssion

* Robert G Lawson, The Kentucky Evi dence Handbook, 8§2.30[3] (4'"
ed.).



of evidence that is neither material nor relevant to the charge

made. ' " °

Luckett argues that the trial court inproperly denied
his notion by distinguishing between oral and vagi nal sex. He
st at es:

Nowhere does it say, under either version
[of KRE 412], that the prior “sexua

behavi or” nust be of the exact sanme nature
as the charged behavior, the way the
Commonweal th and the trial court interpreted
the rule. There is no definition provided
for “sexual behavior” in either version of
the rule, but if it were intended that the
behavi or nust be identical to the behavi or
involved in the alleged offense, it would
have been easy to so define it.

Certainly the term“sexual” has a genera
definition that would include oral or

vagi nal action. Also, the term *“behavior”
is broad enough to cover, in a sexua
matter, activities which include both oral
and vagi nal action. |Isn't it obvious that
oral sex is “sexual behavior?” It is
sexual, and it is behavior. Wat could be
nor e obvi ous?

We agree with Luckett’s contention that KRE 412 does
not require the prior sexual behavior to be of the sane nature
as the charged behavior, and we agree that both oral sex and
vagi nal sex constitute “sexual behavior.” But Luckett’s
argunent fails to take into account the issue of “consent,”

whi ch we believe to be the nost pertinent factor of KRE 412.

®> Anderson v. Conmonweal th, 63 S.W3d 135, 139 (Ky. 2001), quoting

Barnett v. Commonweal th, 828 S.W2d 361, 363 (Ky. 1992)
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As the circuit court reasoned, evidence that a victim
may have consented to one form of sexual behavior in the past is
not necessarily indicative of consent to another form of sexua
behavior. 1In this case, we agree with the circuit court’s
reasoning that the fact that the victimnmy have consented to
oral sex with Luckett on an earlier occasion does not tend to
prove that she consented to vagi nal sex on the occasi on charged
in the indictnment. Regardless of which version of KRE 412 the
court relied upon in denying Luckett’s notion, we hold that the
deci sion to exclude evidence of the victims past sexua
behavi or was proper. The previous incidents fail to prove the
victims consent and are both irrel evant and highly prejudicial
under KRE 402 and 403. Had the court admitted the evidence, the
victi mwoul d have becone the “party on trial,” in clear
contradiction of the stated purpose behind KRE 412.

The denial of Luckett’'s notion did not affect his
substantial rights; therefore, we affirmthe judgnent of the

circuit court.
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