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DYCHE, JUDGE: The sole question before us is whether the Pike
District Court, Probate Division, correctly applied the ruling
of the Pike Circuit Court in a declaratory judgnent action (KRS
418) concerning the property of the decedent, M| burn Potter.
The Pike Circuit Court, through a different judge, found that

the district court had clearly erred. W agree, and affirm



Appel lant, Steven, is MIlburn's son; Madge is his
second wi fe, and not Steven’s nother. MIlburn s will provided:

| give, devise and bequeath all of the

remai nder of ny property, real, personal or
m xed, which | may own or have an interest
in or the right to dispose of at the tine of
nmy decease, and wherever situated, to ny

wi fe, Madge Potter, and ny son, Steven M
Potter, in equal shares, share and share
alike, with the follow ng specific
provisions: 1) the real estate and al

furni shings therein (except the persona
itenms belonging to ny wife, Madge Potter) at
Route 97, Elkhorn Creek, Elkhorn City, Pike
County, Kentucky, shall be allotted to the
share of ny son, Steve M Potter; 2) the

Fl ori da property which | presently own in
Boca Raton, Florida, or any substitute

Fl orida residence, shall be allocated to the
share of ny wife, Madge Potter; 3) the share
of ny said wife hereunder shall al so include
an autonobile of ny wwfe’'s choice fromthose
owned by nme at the tine of ny death.

The source of this controversy is that prior to his death,
M | burn had conveyed the Boca Raton property to Madge; the
guestion is: what effect does that conveyance have on the above
quoted portion of Mlburn's will? Steven argues that the “hone
pl ace,” his specific bequest, should be renoved fromthe estate
prior to the equal distribution, since Madge al ready has her
speci fic bequest, and to do otherw se would all ow her a doubl e
portion. Madge, of course, argues the opposite.

The executor filed a declaratory judgnment action
seeking guidance in the matter. The Pike Circuit Court found,

obliquely, that all the El khorn Creek properties would be
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subject to distribution; in other words, Steven's specific
bequest woul d not be deducted fromthe estate prior to the equa
division. An appeal to this court was di sm ssed, and that

deci si on becane the |aw of the case. Sand Hill Energy v. Smth,

142 S.W3d 153, fn. 25, (Ky. 2004).

Fol  owi ng that decision, the Pike District Court
ignored the circuit court’s findings, and excluded Steven's
specific bequest prior to determning the estate subject to
equal division. Wile we mght agree with that interpretation,
it violates the | aw of the case doctrine and was therefore
clearly erroneous. The Pike Grcuit Court, sitting as an
appel l ate court, was correct in reversing the district court,
and we affirmits order.

ALL CONCUR
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