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BEFORE: BUCKI NGHAM KNOPF, AND TAYLOR, JUDGES.
BUCKI NGHAM JUDGE: Decorick Curry appeals froman order of the
Jefferson Gircuit Court denying his RCr! 11.42 notion. W
affirm

On July 28, 2000, Detective Gary Hayden of the
Louisville Police Departnent received a tip froma confidential

informant that Curry was selling crack cocaine fromthe trunk of

! Kentucky Rules of Crimnal Procedure.



a Cadillac near 540 South 20'" Street in Louisville, Kentucky.
Det ecti ve Hayden had know edge of Curry froma previous drug
investigation. Upon arriving near the |ocation, Detective
Hayden and his partner observed Curry reaching into the trunk of
a Cadill ac.

After exiting his vehicle, Detective Hayden approached
Curry and identified hinself. Detective Hayden testified that
as he approached Curry, he detected the odor of burnt marijuana.
He further testified that he asked Curry if he had recently
snoked marijuana and that Curry responded that he had.

Det ecti ve Hayden then asked Curry if he had any marijuana on his
person. Curry clainms that he responded by saying, “lIt’s in ne,”
and Detective Hayden clains that Curry said, “lIt’s in ny
pocket.” Detective Hayden searched Curry’s pockets, but he did
not find any marijuana.

Det ecti ve Hayden then asked Curry if he had placed the
marijuana in the trunk as the officers approached. Curry denied
havi ng any drugs in the trunk, and Detective Hayden testified
that Curry then gave himconsent to search the trunk. Detective
Hayden testified that Curry then started “fidgeting around,”
causing the detective to fear for his safety. He then
handcuffed Curry and began to search the trunk of the Cadillac
pursuant to Curry’s consent. The search of the trunk reveal ed

63. 18 grans of cocaine, a firearm and a digital scale.
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Curry was indicted by a Jefferson County grand jury on
charges of first-degree trafficking in a controlled substance
while in possession of a firearm possession of a firearmby a
convicted felon, illegal use or possession of drug paraphernalia
while in possession of a firearm and second-degree persistent
felony offender (PFOI1I1). Curry filed a notion to suppress the
evi dence seized fromthe trunk on the ground that he did not
consent to the search. The court held a hearing and then denied
Curry’s notion.

On Cctober 30, 2002, Curry filed a Motion to Enter
Quilty Plea. Pursuant to his plea agreenent with the
Commonweal th, the charge of trafficking in a controlled
substance while in possession of a firearmwas anended to sinply
trafficking in a controll ed substance. The range of penalty for
t hat of fense was thus dimnished fromten to twenty years in
prison to five to ten years in prison. Pursuant to the
agreenent, Curry was sentenced to five years in prison on that
charge, enhanced to ten years due to PFO Il status. Further,
pursuant to the plea agreenent, Curry was sentenced to ten years
for possession of a handgun by a convicted felon and to five
years, enhanced to ten years due to PFO Il status, for illega
possessi on of drug paraphernalia while in possession of a
firearm Because the agreenent provided that all sentences

under this indictnment run concurrently rather than
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consecutively, Curry was sentenced to a total of ten years on
t he charges.

However, he was also charged with trafficking in a
control | ed substance under a separate indictnent involving a
separate incident. Curry was |likew se sentenced to ten years in
pri son under that indictnment, and the two ten-year sentences in
the two indictnments were ordered to run consecutively for a
total of twenty years in prison. Furthernore, the plea
agreenent provided that the Commonweal th woul d not seek charges
concerning an incident that led to Curry’'s arrest on QOctober 16,
2002.

On Novenber 7, 2003, Curry filed a notion to vacate or
set aside his convictions and ten-year sentence under this
indictment. In an opinion and order entered on April 30, 2004,
the circuit court denied Curry’s notion wi thout granting an
evidentiary hearing. This appeal by Curry foll owed.

Curry’s first argunent is that the circuit court erred
when it denied his suppression notion prior to the entry of his
guilty plea. He asserts that he never gave Detective Hayden
consent to search the trunk of the Cadillac and that Detective
Hayden never asked for such consent. Further, he argues that
the tip received by Detective Hayden fromthe confidentia
i nformant was an insufficient basis to support a valid Terry

st op.



An RCr 11.42 notion “is limted to i ssues that were

not and could not be raised on direct appeal.” Sanborn v.

Commonweal th, 975 S.W2d 905, 909 (Ky. 1998). Further, an

illegal search is not a ground for relief under RCr 11.42. See

Brown v. Wngo, 396 S.W2d 785, 786 (Ky. 1965). Therefore,

Curry was prohibited fromcollaterally attacking the validity of
the search by way of his RCr 11.42 notion.

Second, Curry argues that the circuit court erred in
denying is RCr 11.42 notion because he received i neffective
assi stance of counsel. He asserts that counsel rendered
i neffective assistance by inproperly advising himto plead
guilty despite an illegal search and by not further
i nvestigating and challenging the validity of the search while
pursui ng the suppression notion. |In order to show that he had
recei ved ineffective assistance of counsel in connection with
his guilty plea, Curry had to prove “(1) that counsel made
errors so serious that counsel’s performance fell outside the
wi de range of professionally conpetent assistance; and (2) that
t he deficient performance so seriously affected the outcone of
the plea process that, but for the errors of counsel, there is a
reasonabl e probability that the defendant woul d not have pl eaded
guilty, but would have insisted on going to trial.” Sparks v.

Commonweal th, 721 S.W2d 726, 727-28 (Ky.App. 1986).




We conclude that Curry’s argunment in this regard is
W thout nmerit. First, his counsel did challenge the search by
filing a notion to suppress the evidence and by pursuing an
evidentiary hearing on the suppression notion. Second,
considering the findings and ruling of the circuit court on the
suppression notion, counsel’s advice to Curry to plead guilty

was not ineffective assistance. See Quarles v. Conmonwealth,

456 S.W2d 693, 694 (Ky. 1970). In light of the findings of the
circuit court concerning the circunstances surroundi ng Detective
Hayden's search of the trunk, including the finding that Curry
consented to the search, further pursuit of the suppression
notion woul d have been to no avail. Third, as evidenced by the
Motion to Enter Guilty Plea and the guilty plea colloquy of the
guilty plea proceedings before the court, it is clear that Curry
pled guilty know ngly, freely, and intelligently and that he was

satisfied with his attorney’s representation. See Conmonweal th

v. Crawford, 789 S.W2d 779, 780 (Ky. 1990). Under these

ci rcunst ances, we conclude that the court did not err when it
declined to grant Curry RCr 11.42 relief wi thout holding an

evidentiary hearing. See Newsone v. Comonweal th, 456 S. W 2d

686, 687 (Ky. 1970).
The order of the Jefferson Grcuit Court is affirned.

ALL CONCUR
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