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Ni sbet Eddins and G Conway Eddins Il, her husband, W]I dcat
Trust, and, R ce Wnn Sutherland, Wdow (collectively referred
to as appellants) contend in this appeal that the circuit court
incorrectly ruled that title to “all the coal and mning rights
and privileges” in 32 1/8 acres lying in Hopkins County bel ongs
to appellees. W affirm

The 32 1/8 acres in dispute originates froma deed
dated July 10, 1922 (the 1922 deed) and descri bes the property
as foll ows:

Tract No. 2. Atract of land on the
wat ers of Rose Creek containing 32-1/8 acres
and bounded as follows: Beginning at a stone
40 feet north of the center of L. & N
Rai l road; thence S. 88 E. 32-1/2 poles to a
stone, corner to Wnsteads forner survey;,
thence wwth the line thereof NN 1 E 41-3/5
poles to a stone instead of an elm thence
with another line thereof N. 87-1/2 E. 66
poles to a stone in the line of WF. Cox’s
survey; thence with said cline S. 89 poles
to a stone 40 feet N. of center of aforesaid
railroad; thence with the right of way of
said railroad to the begi nning.

Said | and was conveyed to WD. W nstead
by Chas. E. Bowers and wife by deed dated
OCct. 25, 1892 and recorded in deed book 52
at page 153 of the Hopkins County Court
Clerks Ofice.

This deed al so contains the description of another tract of
property not in dispute in this appeal.

The 1922 deed severed “all the coal and mning rights
and privileges” to the two tracts of |and described and conveyed

those fromWD. Wnstead and his wife to T. J. Montgonery, Janes



F. Montgonery, Joe G Montgonery, and Ellis Leeper. T. J.
Mont gonery and Joe G Montgonery conveyed their interests to J.
E. Leeper and Jas. F. Montgonery.

J. E. Leeper and Jas. F. Montgonery then nortgaged
their interest several tinmes. None of the nortgages contained a
description of Tract 2 of the property in the 1922 deed.
Eventual Iy the nortgages were foreclosed and sold through a
judicial sale. The master conm ssioner issued a deed which al so
did not contain a description of Tract 2. The purchaser at the
sale in 1934 conveyed its interest to J. E Leeper. That deed,
i kewi se, did not contain a description of Tract 2. Leeper
again nortgaged his interest. The nortgages al so did not
reflect a description of Tract 2. Eventually there was a
foreclosure action instituted and the master conm ssioner issued
anot her deed on February 19, 1944 to WIlliam A N sbet (the 1944
deed). The 1944 deed does not describe Tract 2 of the property
in the 1922 deed.

The 1944 deed is the deed to which the appellants
trace their title. The appellees trace their title to the 1922
deed. The issue in this case is whether the | anguage in the
1944 deed that states “being the sane property conveyed to
Mont gonmery and Leeper by W D. Wnstead and wife, by deed dated
the 10'" day of July, 1922, recorded in Hopkins County Court

Clerk’s office in D.B. 111, page 17" operates so as to convey
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all the property described in the 1922 deed, and, thus, Tract 2.
The circuit court found that it did not.

Appel lants first argue that the principle of broadened
description should apply to this case. That principle can be
stated as, if a current deed recites that the [ and described is
the sane as an earlier deed, then the description of the
property in the earlier deed wll apply and the current deed
acts to convey the whole property even if the boundary is |arger
than that described in the current deed.

In Kentucky it is clear that reference in a current
deed to a property description in a prior deed, even if that is
the sol e description of the property, is sufficient for

recordation. KRS 382.110; d ocksen v. Hol nes, 299 Ky. 626, 628,

186 S. W2d 634, 635 (1945)(description of property as “all”
property is sufficient to convey interest to grantee); Ky. OAG
81-100, 1981 W 142374 (Ky.A G).

It is also true that reference to property in a prior
deed can act to convey the | and described in the prior deed, but
only if the property in the current deed is not adequately
described. In other words, the general rule that courts apply
is stated as: Reference in a current deed to property in a
prior deed through words such as “being the sane as . . .” or
other like language, will not act to enlarge or restrict the

description of the property in the current deed if the property
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is particularly described. Stutts v. Hunphries, 408 So.2d 940,

944 (La.App. 2d Cr. 1981); Powell v. Peel, 309 Ky. 380, 382,

217 S.W2d 959, 960 (1949); Finlay v. Stevens, 93 N H 124, 129,

36 A.2d 767, 771 (1944); 23 Am Jur.2d Deeds §51; 26A CJS Deeds

8216; Friedman on Cont. & Conv. Real Prop. 87.6(g), PLIREF-
CONREL 87.6(G), 1061-1062.

Li ke any other rule there are exceptions. For
instance, if it appears fromthe instrunment and the
circunstances that it was the intent of the parties to give
effect to the general description rather than the particul ar one
then the courts will construe the deed consistent with that

intent. Conbs v. Jones, 244 Ky. 512, 51 S.W2d 672, 674 (1932).

O, if all that exists is a general description the earlier deed
may be referred to in order to determne the | and conveyed.

Carter’s Admir v. Quillen, 239 Ky. 583, 39 S.w2d 1012, 1013

(1931); Taylor & Crate v. Asher, 223 Ky. 574, 4 S.W2d 385, 387

(1928).

The deed at issue here, the 1944 master conm ssioner’s
deed, contains descriptions of 16 different tracts of property
some containing nore than one parcel. Each tract is
specifically described by netes and bounds. The tract the
appel lants rely on as conveying Tract 2 of the 1922 deed is
Tract 10 in the 1944 deed and contains a netes and bounds

description of Tract 1 of the 1922 deed foll owed by the
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| anguage, “being the same property . . .” described in the 1922
deed. Tract 2 of the 1922 deed is not evidenced at any point in
t he 1944 deed.

We think the general rule that “[a] particular
description in a deed that is certain and definite will prevai
over the identifying reference in a prior deed” is applicable to
this case. 23 AmJur.2d Deeds 851. The descriptions of
property contained in the 1944 deed are all particular netes and
bounds descriptions of property. Looking at the deed as a whole
and the particular parcel to which the appellants cite, it is
plain that the “being” clause is sinply neant to nmake reference
to the source of title and not to broaden the description of the

property. Thus, the appellants’ reliance on Elliott v. G een,

294 Ky. 660, 172 S.W2d 442 (1943) is m spl aced.

The remai ni ng argunents nmade by appellants go to the
intention of the parties to the 1944 deed. Appellants argue:
(1) there is no evidence that the parties neant to except Tract
2 of the 1922 deed so that it nust be included; (2) that there
is no need for the “being” clause to enploy particul ar | anguage
in order to incorporate the 1922 deed’ s description of Tract 2;
(3) that there is no necessity to find that an anbiguity exists
in the 1944 deed before reference can be made to a prior deed' s
description; and, (4) that because KRS 382.110, which requires

the source of title to be identified in deeds for recordati on,



was enacted after the 1922 deed the “being” clause referencing
t hat deed was unnecessary, and, thus, nust nean nore than just a
reference to the source of title.

The fact that there is no evidence that the parties
meant to except Tract 2 of the 1922 deed fromthe nortgages and
mast er comm ssioner’s deeds is not evidence that it was to be
included. Al of the nortgages and both master comm ssioner’s
deeds contain particular descriptions of the properties
conveyed. Thus, the general rule discussed above, that
reference to a prior deed is not needed when the descriptions of
property are sufficiently specific, also answers this
contenti on.

We do agree that there is no need for a “being” clause
to enploy any particular |anguage in order to incorporate a
prior deed s description of property. However, it nust be shown
that there is a need to refer to the prior deed for a conplete
description of the property before |ooking to that deed for
gui dance in the current deed’ s construction. Here there is no
need to do this since the property intended to be conveyed in
the 1944 deed is described with particularity.

In order to construe a deed one nust | ook to the
intention of the parties and the surrounding circunstances to be

determined fromthe entire instrunment. Conbs v. Conbs, 292 Ky.

445, 166 S.W2d 969, 970 (1942); Franklin Fluorspar Co. V.
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Hosi ck, 239 Ky. 454, 39 S.W2d 665, 666 (1931). The instrunent
at issue here, the 1944 deed, quite clearly expresses an intent
to convey the particular pieces of property identified. Tract 2
is nowhere nentioned or even hinted at in the instrunent.
Ambi guity or the lack of it sinply has no role in determ ning
the intent of the parties in this case.

Finally, appellants’ argunment that the “being” clauses
contai ned in sone of the docunments in the chain of title to 1922
were not required nust nean that those references were nore than
an indication of the source of title is not persuasive. Even
before the passage of KRS 382.110 requiring the source of title
to be identified in a deed it was comon to include such a
reference without an intention to nmean nore than a way for
anot her person to trace the title to that piece of property.
See e.g. the discussion of such |anguage in Friednman on Cont. &
Conv. Real Prop. §7.6(g), PLIREF-CONREL §7.6(G), 1060.

In conclusion, froman exam nation of the 1944 deed it
IS apparent that there was no intention to include Tract 2 of

the 1922 deed. The judgnment of the circuit court is affirned.
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