RENDERED: MAY 13, 2005; 10:00 A M
NOT TO BE PUBLI SHED

Conunomuealth Of Kentucky

Court of Appeals

NO 2004- CA-001137- MR

JOHN T. YOUNG APPELLANT

APPEAL FROM HOPKI NS Cl RCU T COURT
V. HONORABLE CHARLES W BOTELER, JR., JUDGE
ACTI ON NO. 97-CR- 00033

COMVONVEALTH OF KENTUCKY APPELLEE

CPI NI ON
AFFI RM NG

Kk Kk Kk Kk Kk
BEFORE: BARBER, BUCKI NGHAM AND JOHNSON, JUDGES.
BARBER, JUDGE: John T. Young (Young) appeals froma denial of a
notion filed pursuant to CR 60.02 attacking his conviction and
sentence for first-degree rape, first-degree sodony, and second-
degree assault. W affirm

Young was indicted on February 25, 1997 for the above-
mentioned crinmes. On May 27, 1997 Young filed a notion to enter
a guilty plea to the charges. The notion reflects that, in
return for Young’s plea to the charges set forth in the

i ndi ctnment, the Conmonweal th agreed to recommend 12 years on the



rape charge, 12 years on the sodony charge, and 10 years on the
assault charge. The Commonwealth also filed a formal offer that
reflected the sane recommendati on.

On May 27, 1997 the court held a guilty plea hearing.
At the hearing Young acknow edged that his attorney had read the
guilty plea docunent to himand that he understood its contents.
He al so indicated that he understood the nature of the charges
agai nst himand the consequences. The court asked Young whet her
he was satisfied with the services of his attorney and whet her
his attorney had done everything that he asked himto do to
whi ch Young replied in the affirmative. Young denied that he
was sick, his judgnment was inpaired, or that he was under the
i nfluence of any drugs. The court reviewed the recommendati on
of the Commonweal th on Young's plea of guilty and Young
acknow edged that his attorney went over that offer with himand
that he signed it. Further, Young stated in response to
guestioning fromthe court that he understood that he was giving
up the right to have a jury trial, the right to appeal, the
right to cross-exam ne witnesses, and the right not to
incrimnate hinself. The court questioned whet her he was
entering into the plea willingly, freely, and voluntarily and
Young said “yes.” Following this colloquy the court accepted

Young’ s pl ea.



On July 7, 1997 the court held a sentencing hearing.
At the hearing both Young and his attorney stated that they had
no mtigating evidence to present to the court. The court
i nposed the sentence recomended by the Commonweal th stating on
the record that Young was to receive 12 years on the rape
charge, 12 years on the sodony charge, and 10 years on the
assault charge to run concurrently for a total of 12 years.

On July 9, 1997 the court’s judgnent and sentence was
entered in the record. However, it incorrectly reflected that
Young was to receive 12 nonths on the assault charge instead of
10 years.

On August 13, 1997 the court entered an anended order,
sua sponte, correcting the judgnment to show that Young was to
receive 10 years on the assault charge.

No direct appeal was prosecuted since Young had pled
guilty and he did not file a notion under RCr 11.42 for which,
he concedes, the tine has run. On Decenber 19, 2003 Young filed
a notion pursuant to CR 60.02 seeking to set aside his
convi ction and sentence. The court denied the notion and al so
deni ed Young’ s subsequent notion for reconsideration. This
appeal foll owed.

On appeal Young nakes three argunents for why his
conviction and sentence should be set aside. First, he argues

that the court did not have jurisdiction to anend the witten
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j udgnent pertaining to the tine he nust serve for the assault
charge. Secondly, Young alleges that both the prosecutor and
his attorney violated his rights by failing to adequately

i nvestigate the charges against him He further argues that his
attorney should have bargained for a | esser sentence. Lastly,
he contends that the court failed to ascertain whether he was
conpetent to enter a plea of guilty.

Young’s first argunment is based on Silverburg v.

Commonweal th, 587 S.W2d 241 (Ky. 1979) and its progeny.

Silverburg stands for the general proposition that 10 days after
entry of judgnent the trial court loses its jurisdiction, and,
t herefore, does not have the power to enter orders nodifying its

judgnment. 1d. at 244. However, the recent case of Cardwell v.

Commonweal th, 12 S.W3d 672 (Ky. 2000), directs courts to

consi der whether a mstake in the judgnent, such as happened
here, is judicial or clerical in nature. |1d. at 674. There the
Court held where the mstake is one in reducing an oral judgnent
to witing it is not “the product of judicial reasoning and
determ nation[;] [i]t is a clerical error.” 1d. at 674-675.

See also Viers v. Commonweal th, 52 S.W3d 527, 528-529 (Ky.

2001) .
In Young’'s case the m stake was plainly in reducing
the judgnent to witing. The guilty plea form the guilty plea

offer, the colloquy at the guilty plea hearing and sentencing
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hearing all make clear that the Commonwealth’s offer on the
second- degree assault charge was 10 years. Young either signed
or was present and acknow edged the agreenent in every instance.
Therefore, the error in the witten judgnment was clerical in
nature and the court did not lack jurisdiction to correct the
sentence. Furthernore, we cannot see how this woul d effect
Young' s incarceration tine. He was sentenced to 12 years on
both the rape and sodony charges. The sentences were all to run
concurrently. Thus, any tinme to serve on the assault charge is
subsuned.

Young’s al |l egations that the prosecutor and his
attorney violated his rights by failing to adequately
i nvestigate his case and that his attorney shoul d have bargai ned
for | esser sentences on the charges are not appropriate matters
to be raised through CR 60.02. CR 60.02 allows error to be
clainmed on the basis of facts that were unknown and coul d not
have been known through reasonable diligence intinme to be

presented to the court. Barnett v. Commonweal th, 979 S . W2d 98,

101 (Ky. 1998); MQueen v. Commonweal th, 948 S. W 2d 415, 416

(Ky. 1997); cert.den., MQueen v. Kentucky, 117 S.C. 2535, 521

U S 1130, 138 L.Ed.2d 1035 (1997). Further, relief under CR
60.02 is intended for those clains that cannot be presented

t hrough direct appeal or RCr 11.42. Barnett 979 S.W2d at 101.



The facts Young points to do not nerit relief under CR
60.02. Investigation of the facts and circunstances of the
crime were certainly known before Young ever agreed to enter his
guilty plea. Young had a responsibility to participate in his
def ense and nmake his attorney aware of these issues. At the
guilty plea hearing he indicated to the court that he had
sufficient opportunity to apprise his attorney of all nmatters
and was satisfied with his services.

There is no nerit to Young’s argunent that his
attorney shoul d have bargai ned for | esser sentences. The crines
commtted by Young are very serious in nature and carry the
potential, as noted by the trial court at the guilty plea
hearing, of resulting in a maxi num sentence of 50 years. Viewed
inthis light, a plea bargain that requires service of 12 years
total appears to be very favorable to Young. There is sinply no
evi dence that the prosecutor violated Young’s rights in any way.

Mor eover, these issues could have been presented in an
RCr 11.42 action.

Finally, Young contends that the court did not
determ ne whether he was conpetent to enter his guilty plea.
Implicit in this assertion is that he was not conpetent to do
SO0. Young's primary argunment on this point is that he suffers
fromdyslexia and was illiterate at the time. The validity of a

guilty plea nust be nmeasured considering the totality of the
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circunstances. Kotas v. Conmonweal th, 565 S. W 2d 445, 447 (Ky.

1978).

The circunstances of Young’s guilty plea and
sentencing are outlined above. Froma review of the record it
is apparent that the court ascertained through questioning Young
t hat Young understood the nature and consequences of the charges
agai nst himas well as the recommendati on of the Commonwealth in
return for his plea. The court further nade certain that Young,
although illiterate, had been read the docunents to be entered
in the record and understood their contents. At sentencing
Young denied that there were any circunstances that woul d
prevent the court from pronouncing its sentence.

Considering all the facts and circunstances
surroundi ng Young’s guilty plea, as well as his sentencing
hearing, there is no doubt that he was conpetent at the tine.
Suffering fromdyslexia or illiteracy does not equate with an
inability to understand and appreciate court proceedi ngs.

For the foregoing reasons the decision of the Hopkins

Crcuit Court is affirned.



ALL CONCUR.
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