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BEFORE: BARBER, BUCKI NGHAM AND JOHNSON, JUDGES.
BUCKI NGHAM JUDGE: Franki e Brum ey appeals from an order of the
Bell GCircuit Court dism ssing his petition for declaration of
rights relating to a prison disciplinary action. W affirm
Brumey is an inmate at the Bell County Forestry Canp
in Pineville, Kentucky. On Septenber 23, 2003, at approximtely
3:30 p.m, Brumley was involved in an incident wth another
inmate, Rick Smth. Brum ey punched Smth in the face, and
Smth was taken to the Pineville Community Hospital for x-rays
and treatnment. The x-rays revealed that Smth had four facial

fractures.



Incident reports were filed, and Brum ey was charged
wth “physical action resulting in serious physical injury to
another inmate.” On Septenber 26, 2003, Brunl ey appeared before
an adjustment conmittee for a hearing by a three-nenber panel.
The panel found himguilty of the charge, and it inposed a
penalty of 180 days disciplinary segregation and forfeiture of
360 days of good tinme credit. He was also ordered to pay
restitution to Smth for his injuries. Brumey, who clained
that he acted in self-defense when he struck Smth, appeal ed the
adj ustment committee decision to the prison warden, who
concurred wth the commttee’s findings and acti on.

Brum ey subsequently filed a petition for declaratory
judgment in the Bell Crcuit Court. He clained violation of his
constitutional rights and of the Corrections Cabinet’s Policies
and Procedure. He also asked that the case be scheduled for a
trial by jury. On May 19, 2004, the circuit court entered an
order dismissing Brumey' s petition. This appeal followed.?

Brum ey has raised several issues in his brief. The
appel l ee did not file a brief, although through counsel he filed
a notice that he would rely on the argunents made in his
response to Brum ey’ s petition for declaration of rights that

was filed in the circuit court.

! Brum ey has conpleted his disciplinary segregation tine, so he is only
seeking restoration of the 360 days of good tinme credit.



In support of his argunent that his constitutiona
rights were violated and that the prison authorities failed to
follow their own policies and procedures, Brumley first states
that the disciplinary report formthat was initially filed
failed to state whether he waived 24-hour notice of the
conm ttee hearing and whether he pled guilty or not guilty.
While Brumey is correct in stating that the initial report
failed to contain information regarding either nmatter, a second
report was prepared and given to himafter the first report had
been sent back to the officer by the supervisor for the
i nclusion of additional information. The second report stated
that Brum ey wai ved 24-hour notice and that he was not pl eading
guilty. 1In short, the second form contained the rel evant
information that the first formdid not contain, and we fail to
see how Brum ey coul d have been prejudiced by the deficiencies
inthe first report.

Second, Brum ey states that pictures of the injured
inmate and hospital reports were not attached to the incident
report or otherw se provided to himprior to the conmttee
hearing. W conclude that there was no doubt that Smth
suffered facial fractures, and Brunl ey admtted that he punched
Smth and caused the injuries. Because any pictures of Smth
and hospital reports as to his injuries were not necessary to

substantiate the charge against Brum ey, the failure to provide
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those itens to himwas not prejudicial and did not violate his
rights.

Third, Brunley states that he was not given a copy of
a Mranda warning card. He does not deny that he was advi sed of
his Mranda rights, and he does not claimthat M randa warni ngs
are necessary in prison disciplinary actions. On the other
hand, the incident report indicates that the officer who
prepared it advised Brum ey of his Mranda rights. W concl ude
that the omssion of a Mranda warning card fromthe report does
not violate any of Brunmley's rights.

Brum ey states that there was confusion surroundi ng
the date and tine of the incident. It is true that the two
di sciplinary reports filed by the officer incorrectly stated the
date of the incident as being Septenber 24, 2003, rather than
Sept enber 23, 2003. He argues that on Septenber 24, 2003, he
had al ready been placed in disciplinary segregation and coul d
not have possibly commtted the offense on that date. Wile
that is true, Brumey admtted that he punched Smth. 1In short,
Brum ey’ s rights were not violated due to the technical error in
the reports.

Brum ey next contends that the circuit court failed to

make specific findings of fact when it issued its order and that



such failure violates CRR 57. Wiile it is true that the circuit
court did not specifically address the facts in the case, we see
nothing in CR 57 that requires such findings. Further, although
Brum ey states that he made a witten request for the court to
make findings of fact and conclusions of law, we fail to see
where he did so in the record. Also, CR 52.04 required Brum ey
to bring such failure to the attention of the trial court. At
any rate, the court was not making factual determ nations when
it ruled on Brum ey’s petition; rather, it was review ng factua
determ nati ons and concl usi ons whi ch had already been made. In
short, there was no error in this regard.

Brum ey next argues that the court did not honor his
request for a trial by jury. Because he was not entitled to a
jury trial in this case, his argunent is without nerit.

Brum ey al so argues that the prison authorities failed
to provide himwith a certified resident |egal aide to assist
himin defending the disciplinary action. He alleges that the
| egal ai de appointed to assist himhad not been trained and
certified. The appellee does not deny that the | egal aide had
not been certified, but the appellee argues that the policies
and procedures specifically state that there may be
ci rcunst ances where a qualified inmate |egal aide may not be

avai lable at the institution. The appellee also states that

2 Kentucky Rules of Civil Procedure.



Brum ey has not alleged “that he has been deni ed access to the
courts and does not identify any deficiency in the assistance
provi ded by the | egal aide assigned to help himprepare for his
adj ustment hearing that prejudiced his claim” W agree with
the appellee that Brum ey has not denonstrated how the failure
to have a certified | egal aide to assist himprejudiced himin
any manner or violated any constitutional right.

Finally, Bruml ey argues that one of the three nenbers
of the adjustnent commttee should not have been allowed to
participate in the hearing and deci sion because the commttee
menber had taken photographs of the injured inmate after the
incident. Having reviewed the policies and procedures, we find
no requi rement of disqualification under these circunstances.
Thus, the argument is w thout nerit.

The order of the Bell Circuit Court is affirned.

BARBER, JUDGE, CONCURS

JOHNSON, JUDGE, CONCURS | N RESULT.

BRI EF FOR APPELLANT: NO BRI EF FOR APPELLEE
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