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McANULTY, JUDGE: Janes and Rosemary Wtt (the Wtts or
Rosenary) appeal the order of the Henry Fam |y Court that denied
their nmotion for tenporary custody of A B. and HW who are

hal f-sisters. Because we conclude the trial court did not abuse
its discretion in determning that it was in AB. and HW’s

best interests to remain with their foster parents, we affirm



Before setting out the facts of this case, we point
out that even though John Caroll, Teresa Powell, D.B., John
Coones, Alan Zaring and S.W were naned in the Notice of Appeal,
they did not participate in this action. Only the appell ee,
Commonweal t h of Kentucky, Cabinet for Health and Fam |y Services
(the Cabinet), filed a brief. W further note that in order to
protect the privacy of the children, we will use initials to
identify the parents and the children.

W& now nove to the relationship of AB. and HW to
the Wtts. H W is the daughter of James Wtt’'s son, MW, and
SSW AB. is the daughter of SSW and a different father, D.B.
Rosenmary is married to James Wtt, but is not MW’'s nother; she
is MW’s stepnother. So Rosemary is H W’'s step grandnot her.
But Rosemary has no connection to A.B., either by her marriage
to James Wtt or by bl ood.

S.W and MW have one other child together, D.W, and
the Wtts do have custody of that child. |In addition, the Wtts
have custody of MW's two children froma prior relationship,
AW and J.W The Cabinet placed AW and J.W with the Wtts
after allegations of physical abuse by their stepnother, S. W,
and sexual abuse by their father. Because of the previous
al | egati ons of abuse against D.W's siblings, D.W was renoved
fromhis parents’ care shortly after his birth and has remai ned

with the Wtts ever since. The birth order -- starting with the
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oldest -- of all the children is as follows: J W, AW, AB
H W and D.W

We turn to the story of the little girls, A B. and
H W, and how they canme to be placed in foster care, rather than
wth the Wtts. In February of 2001, the Cabinet received the
information that S.W had physically abused A W, breaking her
col larbone. As a result, S.W was arrested, but AW and J. W
were permtted to remain with their father. S. W requested that
her two natural children, A B. and HW, be placed wwith SSW's
grandnother. At the tine, A B. was two years old and H W was
one nonth old. The Cabinet conplied with S.W’s request.

After residing with S.W’s grandnother for five
nmont hs, she was no |longer able to care for them The Cabi net
attenpted to contact the Wtts for placenent of the girls, but
was unable to reach them As a result, the Cabinet placed A B.
and HW with a foster family in July of 2001. The girls renain
in the care of that sane famly, and that famly w shes to adopt
the girls. In the nmeantinme, the parental rights of both girls’
parents were term nated.

On April 19, 2004, Rosemary Wtt filed a notion to
obtain tenmporary custody of A B. and HW In her notion, she
stated that A B. and H W should live in the same househol d as
their siblings. A few days later, the famly court heard

Rosenmary’s notion and conducted an evidentiary hearing. The
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following individuals testified at the hearing: Stacy McClure, a
social worker with the Cabinet who had assisted with the

pl acenent of A . B. and H W; Trish Wods, another social worker

wi th the Cabi net who worked with the foster parents; and
Rosemary Witt.

Two weeks after hearing the notion, the famly court
i ssued an order denying Rosemary’s notion for custody of A B.
and HW, precipitating this appeal. 1I1n so ruling, the court
reasoned that A.B. and H W had been in the sane foster hone for
two years and nine nonths, and the girls were bonded with each
other. The court agreed with the Cabinet’s refusal to place one
of the children with a relative at the expense of the other
child s enmotional well being. Recognizing that the girls did
have three other siblings that resided wwth the Wtts, however,

t he court recommended that there be contact between the two
younger girls, their siblings and the Wtts.

On appeal, Rosemary argues that the Cabi net violated
its own standards of practice to use the |east restrictive neans
in the placenment of children who are renoved fromtheir parents.
In addition, the famly court erred in allow ng the opinions and
concl usions of the social worker to be admtted as one of the
determ native factors that the Cabinet had used the |east
restrictive nmeans in placing the children. Finally, the Cabinet

has a duty to properly advise fam |y nmenbers of their options
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regardi ng placenment of children that have been renoved, but they
did not do so in this case. Had it advised the Wtts properly,
the Wtts woul d have obtai ned counsel sooner and intervened nuch
earlier to obtain custody of A B. and HW

In determ ning that custody should remain in the
foster famly, the famly court concluded that this disposition
was in the best interests of AB. and HW The fam |y court’s

determnation rests within its broad discretion. See Futrell v.

Futrell, 346 S.W2d 39 (Ky. 1961). And this Court will not
reverse that determ nation unless we conclude the trial court
abused its discretion. See id. Despite the fact that the tria
court’s discretion is broad, it is not unchecked, and its
exerci se nust have a substantial basis in the evidence. See

Sherfey v. Sherfey, 74 S W3d 777, 783 (Ky.App. 2002).

The Wtts allege that the Cabinet did not followits
standard of practice of using the |east restrictive appropriate
pl acenent avail able and giving preference to avail able and
qualified relatives of the child. See KRS 620.090(2). The
Wtts believe that the Cabinet has refused to consider themfor
pl acenment with no credible explanation as to why.

The famly court made extensive findings in its order
as to the Cabinet’s efforts to place AB. and HW wth
relatives in conpliance with the guidelines of KRS 620.090.

These findings detail the steps the Cabinet took and expl ai n why
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A.B. and HW initially went to SSW’'s relatives instead of
MW's relatives. The reason is that A B. and HW were S W’s
natural children, and she w shed that they be placed with her
grandnot her. See KRS 620.090(2) (“Preference shall be given to
avai l able and qualified relatives of the child considering the
wi shes of the parent . . .7).

Once S.W's grandnot her could no | onger keep A B. and
H W, the Cabinet did attenpt to place themwith the Wtts, but
t he Cabi net could not reach them The famly court recognized
the differences between the social worker’s account and
Rosemary’ s account on the Wtt's availability to take the girls
once the placenent with S.W’s grandnother fell through. The
famly court did not see it as a sinple m ssed phone cal
resulting in A.B. and HW being placed in foster care.

As to the Wtt’'s availability, the social worker
testified that the Cabinet had concerns with (1) the sexually
reacti ve behavior of the two children currently in the Wtt’'s
care; (2) the risks this behavior posed to A B. and H W; (3)
Rosemary’ s expression to the Cabinet that she was overwhel ned;
and (4) Rosemary’s request to only have HW and not A.B. On
the other hand, Rosemary testified that she has repeatedly asked
for custody of both HW and A B.; but the Cabinet has refused
stating that A B. is not a blood relative and that A.B. and HW

shoul d not be separated. Faced with these conflicting accounts,
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the famly court was in the better position to judge the
credibility of the witnesses. See 52.01. The only concrete
expression of the Wtt’'s desire to have custody of both A B. and
H W cane two years and nine nonths after the children had been
wth the sane foster famly and were happy, attached and heal t hy
in that environment. On this evidence, we conclude the tria
court did not abuse its discretion in denying the Wtt’'s notion
for tenporary custody as not being in the best interests of A B.
and H W

In further support of their first argunent, the Wtts

rely on the case of Baker v. Wbb, 127 S.W3d 622 (Ky. 2004) for

its interpretation of KRS 620.090(2). After setting out the

| anguage of the statutory phrase, the Baker court stated that

“[t]he I anguage of this statute clearly evidences a preference
for relative placenent in adoption proceedings.” |d. at 625.
But Baker goes on to state: “Although the statute and
regul ati ons do not nmandate that the Cabi net choose a relative
pl acenent over other options, they at the very |least, require
t hat the Cabinet consider relatives in its determ nation of
proper placenment.” 1d. at 625.

As to the application of Baker to these facts, we

agree with the famly court that the Baker case -- under these

ci rcunst ances -- does not mandate that A.B. and H W be pl aced

with the Wtts. Baker holds that under KRS 620.090(2), the




Cabi net nust consider relatives in determ ning proper placenent,
which the Cabinet did in this case. At the tine, no relatives
were available or qualified to take A B. and HW Consequently,
t he Cabi net placed themw th foster parents.

The Wtt’'s second argunent pertains to the
adm ssibility of the opinions and concl usions of Stacy M ure,
t he Cabinet’s social worker, as to the best interests of A B.
and H W Because the Wtts made no objection to Stacy McCure’s
testinony during the hearing, this argunent is not preserved for
our review.

The final argunment raised by the Wtts is that the
Cabi net has a duty to properly advise famly nenbers of their
options regardi ng placenent of children that have been renoved.
We believe this argunent builds on points raised in the Wtt’'s
primary argunment on appeal, but offers no basis for reversing
the trial court’s judgnment as to custody. In other words, it
does not change our conclusion that the trial court did not
abuse its discretion in this case.

We affirmthe judgnment of the Henry Family Court.
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