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BEFORE: COMBS, CHI EF JUDGE; JOHNSON AND M NTQON, JUDGES.

M NTON, JUDGE: The doctrine of res judicata operates to prevent
the relitigation of issues already decided and to pronote
judicial econony. Res judicata applies specifically to prevent
parties involved in a prior action fromreopening final
judgnments. In 1991, an Adm nistrative Law Judge found Cal vin

Bl ack had devel oped coal workers’ pneunoconi osis while enpl oyed
by Nally & Ham I ton Enterprises, Inc. He was awarded retraining
incentive benefits (RIB). Eleven years |ater, Black again filed
for disabilities related to his pneunbconiosis, this time with a
di fferent enpl oyer, CMI Trucking/ El mer Kincaid, Jr., d/b/a El nmer
Kincaid, Jr. Trucking (“Kincaid”). The ALJ assigned to this
clai mfound that Black did not have pneunoconi osis and that he
had not given Kincaid tinmely notice. Therefore, his claimwas
di sm ssed. On appeal, the Wrkers’ Conpensation Board reversed
wWth regard to the issue of notice but affirmed the ALJ' s
finding that Black did not have pneunoconi osis. Black requested
this Court review the Board' s decision, arguing the doctrine of
res judicata should apply. Kincaid filed a cross-petition for
review, asking us to determ ne whether the Board correctly
determ ned Bl ack’s notice was tinely. On both issues, we

affirm



When Bl ack brought his original workers’ conpensation
claimagainst Nally & Hamlton in 1991, the ALJ determ ned that
he had a “1/1” radi ographic classification for pneunobconi osis.
Since the disease was linked to his enployment with Nally &
Ham | ton, Bl ack was awarded R B

Shortly thereafter, Black went to work as a truck
driver for a gravel-hauling conpany. And, in 1999, he began his
enpl oynment as a coal truck driver for Kincaid. Black’s job
primarily consisted of hauling coal betweens m nes and tipples
t hroughout Eastern Kentucky and Tennessee.

Bl ack accepted a voluntary lay-off from Kincaid on
March 21, 2002. Six-nonths later, Dr. Matthew Vuskovich, a
certified “B-reader,” interpreted a radiographic filmfor Bl ack.
Dr. Vuskovich determ ned that Bl ack was positive for
category 2/ 1 pneunoconi osis. Based on Dr. Vuskovich's
eval uation, Black filed for benefits fromKincaid in Cctober
2002. Black clained his pneunoconi osis was “arising out of” and
contracted “in the course of his enploynent” wth Kincaid.

On April 22, 2003, Dr. A Dahnan eval uated Bl ack and
interpreted his radiographic filmas conpletely negative for
pneunoconi osis. In contrast, in June 2003, Dr. G en Baker
eval uated Bl ack and determ ned he was positive for category 1/0

pneunpconi osi s.



Fol | owi ng these eval uations, Black noved to reopen the
claimagainst Nally & Hamlton. |In support of his notion, Black
subm tted the report of Dr. Vuskovich, indicating his condition
had worsened to Category 2/1 pneunobconiosis. On Cctober 2,

2003, the Chief ALJ denied Black’s notion to reopen, stating
that the reopening was time-barred by KRS' 342.125(3).

Because of the disparity in the interpretations of
Bl ack’ s radi ographic filmand in accordance with
KRS 342.316(13), a consensus procedure was undertaken to
determ ne whet her Black was afflicted with pneunoconi osis.

Under KRS 342.316(13), a consensus procedure can be applied to
all clainms not assigned to an ALJ before July 15, 2002. The
cl assification assigned by the consensus is presuned to be
correct unless there is clear and convincing evidence to the
contrary.

The three doctors who conducted the consensus were all
certified B-readers. Dr. Larry K Wst, a Board-certified
radi ol ogi st, interpreted Black’s chest x-ray and determ ned he
was conpletely negative for pneunpconiosis. He assigned Black a
Category 0/0. Dr. Robert Pope, a Board-certified pul nonary
specialist, also interpreted the chest filmas negative.

Al t hough Dr. Pope did find sone abnormalities with Bl ack’s

1 Kentucky Revised Stat utes.



x-ray, he did not believe there was sufficient evidence to
positively diagnose Bl ack; so he assigned a Category 0/1.
Finally, Dr. Robert Powell, also a Board-certified pul nonary
specialist, interpreted Black’s filmas positive for
pneunoconi osi s and assigned hima Category 1/1.

The consensus interpretation was that Bl ack was
negative for coal workers’ pneunpconiosis. Based on this
interpretation, the ALJ assigned to the case found that Bl ack
did not have pneunoconiosis. Specifically, the ALJ stated:

Plaintiff does not have the di sease of coa

wor ker s pneunpconi osi s based on the evi dence

submtted in this claim In making this

finding, | have accepted the consensus

cl assification which, pursuant to

KRS 342.316(13), is presuned to be the

correct classification of Plaintiff’s

condi tion unl ess overcone by clear and

convi ncing evidence. | find no clear and

convi ncing evidence in the record which

woul d overcone the presunption afforded the

consensus classification by the cited

statute.

Wth regard to the issue of notice, the ALJ further
found that Black had not met his burden of proof in establishing
t hat he gave due and tinmely notice to Kincaid. The ALJ stated
t hat al t hough Bl ack knew or shoul d have known since 1991 that he
had been di agnosed wi th pneunoconi osis, he did not make an
effort to notify Kincaid until October 14, 2002. The ALJ found

that the notification was not given “as soon as practicable” as

requi red by KRS 342.316(2); therefore, since Black “received the



di agnosis in 1991, last worked for [Kincaid] on March 21, 2002,
and did not give notice until Cctober of 2002,” the ALJ held his
notice was untinely.

On appeal, the Board affirmed that portion of the
ALJ’ s decision that held Black did not have pneunobconi osis. The
Board stated that since Nally & Ham lton was not a party to
Bl ack’s 2002 claim res judicata did not apply because there had
not been an identity of parties or issues.

Wth regard to the issue of notice, the Board
determ ned the ALJ’s decision was erroneous as a matter of |aw
Specifically, the Board held that Black’'s duty to notify did not
arise until after Dr. Vuskovich issued his report diagnosing
Black with category 2/1 pneunoconi osis. Consequently, the Board
hel d that “the question that should have been addressed by the
ALJ with regard to the notice issue is whether, after the
i ssuance of Dr. Vuskovich’s report and upon | earning of a
potential progression of his coal workers’ pneunoconi osis,
Bl ack’s notice to Kincaid Trucking in Cctober 2002 was
sufficient[.]” Since the ALJ did not address this issue, the
Board held the matter was noot.

In response to the Board's decision, both parties

sought review. This opinion foll ows.

BLACK' S PETI TI ON FOR REVI EW




Bl ack’s sole argunent is that the Board erroneously
upheld the ALJ's finding that he did not have pneunoconi osis.
In support of this argunment, Black argues that the doctrine of
res judi cata applies because, in his 1991 claimfor benefits, he
was found to be positive for the disease. W disagree.

The application of res judicata to workers’
conpensation decisions is firmy established in Kentucky. In

Godbey v. University Hospital of the Al bert B. Chandl er Medica

Center Inc., this Court stated that “‘Kentucky has for many

years followed the rule that the decisions of admnistrative

agencies acting in a judicial capacity are entitled to the sane

res judicata effect as judgnents of a court.’”?

As commonl y st at ed:

the doctrine of res judicata is that an

exi sting final judgnent rendered upon the
merits, w thout fraud or collusion, by a
court of conpetent jurisdiction, is
concl usi ve of causes of action and of facts
or issues thereby litigated, as to the
parties and their privies, in all other
actions in the same or any other judicial
tribunal of concurrent jurisdiction.?

Res judicata actually involves two distinct subparts:

2 975 S.W2d 104, 105 (Ky.App. 1998) (citations omitted).

® 46 Am Jur.2d 8514, Judgnents.



“claimpreclusion,” which enbodies the typical definition of res
judicata, and “collateral estoppel” or “issue preclusion.”?*

“Claimpreclusion bars a party from([relitigating] a previously
adj udi cated cause of action and entirely bars a new | awsuit on

t he sanme cause of action.”®

In contrast, “[i]ssue preclusion
bars the parties fromrelitigating any issue actually litigated
and finally decided in an earlier action. The issues in the

former and latter actions nmust be identical.”®

The general rule
of issue preclusion is “[w]lhen an issue of fact or lawis
actually litigated and determ ned by a valid and final judgnent,
and the determnation is essential to the judgnent, the
determination is conclusive in a subsequent action between the
parties, whether on the sane or a different claim”’ One
exception to this general rule allows for relitigation of an

i ssue when “[t] he party agai nst whom preclusion is sought could
not, as a matter of |aw, have obtained review of the judgnent in

the initial action.”?®

* Yeoman v. Com, Health Policy Board, 983 S.W2d 459, 464 (Ky. 1998);
see also Sedley v. City of West Buechel, 461 S.W2d 556 (Ky. 1970).

Yeoman, supra at 464.
& 1d.
RESTATEMENT ( SECOND) OF JUDGMENTS, 827.

RESTATEMENT ( SECOND) OF JUDGMENTS, 828.



Wil e claimpreclusion is dependent upon the mutuality
of the parties, issue preclusionis not.° This nmeans that “issue
preclusion . . . allows the use of the earlier judgnent by one
not party to the original action to preclude relitigation of
matters litigated in the earlier action.”?

Bl ack argues that, “the doctrine of res judicata
shoul d operate as a bar to any findings by the consensus pane
that he does not have the occupational disease and thus shoul d
bar the finding by the Adm nistrative Law Judge that [he] does
not have [coal mners’ pneunoconiosis].” Black's reliance on
this doctrine is msplaced for several reasons; therefore, we
nmust di sagree with his contention.

Initially, we note that because there is no nutuality
of the parties between the 1991 claimand the instant case, res
judicata, or claimpreclusion, cannot apply. This was the
Board’ s reasoning. The Board specifically stated, “In 1991,

Bl ack was determ ned to have Category 1, coal workers’
pneunoconi osis while in the enploy of Nally & Ham Iton, Inc.
Nally & Ham lton, Inc. is not a party to this action.

Therefore, neither res judicata nor collateral estoppel relate.”

° Bl onder-Tongue Laboratories, Inc. v. University of Illinois

Foundation, 402 U S. 313, 91 S. (. 1434, 28 L.Ed.2d 788 (1971).

10

Godbey, supra, at 105 (enphasis added).



W agree with the Board' s conclusion to the extent
that it denies application of the doctrine of res judicata
because Nally & Ham|lton is not a party to this action. But
this fact al one does not necessarily preclude the application of
col |l ateral estoppel, or issue preclusion, since that doctrine is
not reliant on nmutuality. Nonethel ess, upon further analysis of
Bl ack’ s cl ai munder issue preclusion, we do not believe there is
sufficient evidence to support his contention that the 1991
findings regardi ng his pneunoconi osis were binding on the
present case.

First, issue preclusion is not applicable to this case
because the causation issue presented in 1991 is not the sane
causation issue presented in 2002. The issue before the ALJ in
1991 was whether Black was afflicted with coal workers’
pneunoconi osis arising out of and in the course of his
enpl oyment with Nally & Hamlton. On the contrary, the issue
before the ALJ in this case is whether Bl ack’s pneunobconi osi s
arose out of and in the course of his enploynent with Kincaid.
As noted, the doctrine of issue preclusion is only relevant when
the issues presented in the former and |atter actions are
identical . Here, they clearly are not.

Mor eover, since the statutory standards for

pneunoconi osi s cl aims were anmended in 2002, Black’s 1991 claim

Hod.

-10-



was not deci ded under the sanme |aw as his 2002 claim Since
di fferent standards were used to determ ne the status of Black’s
di sease, it cannot be said that the issues were the sane. So
i ssue preclusion cannot apply.

Second, as stated by Professor Larson in his treatise
on workers’ conpensation | aw

It is alnost too obvious for conment that

res judi cata does not apply if the issue is

the claimant’s physical condition or degree

of disability at two different tines,

particularly in the case of occupationa

di sease. A nmoment’s reflection would revea

t hat otherwi se there would be no such thing

as reopening for a change in condition. '
As the issue in this case was Bl ack’s physical condition,
particularly the status of his occupational disease, issue
precl usi on cannot apply.

Finally, we question the propriety of Black’s ability
to claimeither res judicata or issue preclusion in this case.
As previously noted, “issue preclusion . . . allows the use of

the earlier judgnment by one not party to the original action to

preclude relitigation of matters litigated in the earlier

2 Arthur Larson and Lex K. Larson, Larson’s W rkers’ Conpensation Law,
8§79.72(f), Vol. 8 (1999); see also Fields v. Wrknen’s Conpensation
Appeal Board (Duquesne Light Conmpany), 114 Pa.Cm th. 645, 647,

539 A. 2d 507 (1988).

-11-



action. "3

Si nce Bl ack brought the original claimagainst
Nally & Ham |l ton, he was a party to the original action.

Al so, because Kincaid was not a party to the origina
action, the ReSTATEMENT ( SECOND) OF JUDGMENTS States that relitigation
IS proper because “the party agai nst whom precl usion i s sought
could not, as a matter of |law, have obtained review of the

»14  Kincaid could not have

judgnment in the initial action.
obt ai ned revi ew of the claimbetween Black and Nally & Ham |Iton;
therefore, relitigation of the issue is appropriate, and the
application of issue preclusion in this action would be

erroneous.

We do not believe that the doctrine of res
judicatalleither in its manifestation as claimpreclusion or

i ssue preclusiondcan be applied in this case. So we affirmthe
Board’ s deci sion holding that the ALJ properly found Bl ack to be

negative for coal workers’ pneunoconi osis.

KI NCAI DS CROSS- PETI TI ON FOR REVI EW

Ki ncaid argues that the Board s holding with regard to
the tineliness of Black’s notice to his enpl oyer was erroneous
as a matter of law. Kincaid specifically states that since the

i ssue of whether notice was tinely is a question of fact, the

13

Godbey, supra, at 105 (enphasis added).

14 RESTATEMENT ( SECOND) OF JUDGMENTS, §28.

-12-



Board abused its discretion in holding that the ALJ s findings
were erroneous. W disagree.
KRS 342.316(2) states:

[NJotice of claimshall be given to the
enpl oyer as soon as practicable after the
enpl oyee first experiences a distinct
mani f estation of an occupati onal disease in
the formof synptons reasonably sufficient
to apprise himthat he has contracted the
di sease, or a diagnosis of the disease is
first communi cated to him whichever shal
first occur.

In Newberg v. Slone, ' the Kentucky Supreme Court

interpreted the KRS 342.316(2) notice requirenent, stating,

“Iw] hat we are convinced of is that the notice provision of

KRS 342.316(2)(a) is clear and requires notice to an enpl oyer
when t he worker has know edge of a potentially conpensabl e
condition.”'® The Court has further held that “[a]n exanination
of sone of our opinions pertaining to the notice provision of
KRS 342.316(2) reveals that the requirenent to give notice as
soon as practicable neans within a reasonable tinme under the

ci rcunst ances of each particul ar case.”?'’

15 Ky., 846 S.W2d 694 (1992).
% 1d. at 695.

7 peabody Coal Conpany v. Harp, 351 S.W2d 170, 171-172 (Ky. 1961).

- 13-



Wth regard to the tineliness of Black’s notice, we

bel i eve the holding in Blackburn v. Lost Creek Mning'® is

germane. | n Blackburn, a mner filed a claimfor pneunoconiosis
benefits. Although two doctors found he was positive for the

di sease, two other doctors clained he was negative; the ALJ
adopted the findings that the m ner was negative and his claim
was di sm ssed. Several years later, the mner again applied for
benefits for pneunoconiosis but froma different enployer. The
new enpl oyer, Lost Creek, denied his claimand asserted that the
mner was required to give themnotice “of his previous

di agnosi s and his potential claimas soon as practicable after
he ceased his enploynent with Lost Creek in August, 1995.”!° The
Suprene Court disagreed, stating “[t]he claimant becanme enpl oyed
by Lost Creek after the [initial] decision and did not obtain a
second di agnosis of category 1/0 disease . . . until after the
enpl oyment with Lost Creek ceased; whereupon, he attenpted to
notify Lost Creek.”?® The Court held that the miner had given
Lost Creek notice “as soon as practicable” in accordance with

KRS 342.316(2).

1831 S.W3d 921 (Ky. 2000).
9 1d. at 924-925,

20 1d. at 925.

-14-



The sane analysis applies in the instant case.
Al t hough Bl ack had previously been diagnosed with
pneunoconi osi s, he was under no duty to notify Kincaid until he
obt ai ned the second di agnosis from Dr. Vuskovich. At that
poi nt, Black had a “conpensable injury” that could be attributed
to his enploynment with Kincaid. Notifying Kincaid of his prior
di agnosi s woul d have been fruitless because until he was “re-
di agnosed” by Dr. Vuskovich, Black did not have any further
conpensabl e injury for which he could have clainmed benefits from
Kincaid. The ALJ's findings with regard to this issue were
clearly erroneous. Since the Board is charged with deciding
“whet her the evidence is sufficient to support a particul ar
finding made by the ALJ,”?' we believe the decision to reverse
was clearly within the Board s province.

Bl ack notified Kincaid within a nonth of receiving his
di agnosis from Dr. Vuskovich. W believe this delay was
reasonabl e; therefore, we affirmthe Board' s hol di ng.

For these reasons, the decision of the Wrkers’
Conpensati on Board is affirned.

ALL CONCUR

2l Western Baptist Hospital v. Kelly, 827 S.W2d 685, 687 (Ky. 1992).
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