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BEFORE: M NTON AND TACKETT, JUDGES; HUDDLESTON, SENI OR JUDGE.?!

HUDDLESTON, SEN OR JUDCE: On the night of August 23, 2003, in
Lexi ngton, Kentucky, Octavio Escobedo-Ranmrez broke into the
home of Martha Rankin. Ranki n heard the noise caused by the
break-in and, being afraid, fled to the home of her neighbor,
Jerry Russell. After Rankin told Russell about the situation,
Russell asked his girlfriend to call the police. He then

retrieved a hammer and went to Rankin’s honme to investigate.

! Senior Judge Joseph R Huddl eston sitting as Special Judge by assignnment of

the Chief Justice pursuant to Section 110(5)(b) of the Kentucky Constitution
and KRS 21.580.



Wthin a short time, Oficer Scott Anderson of the Transyl vania

University Police Departnent arrived at Rankin’s house. After
speaking with Russell, Oficer Anderson went around the back of
the house to investigate. He saw a Hi spanic nman inside of
Ranki n’s hone. The officer ordered the individual, who turned

out to be Escobedo-Ramirez, to exit the house. O ficer Anderson
then took Escobedo-Ranmirez into custody. A short tinme later,
Oficer Chris Jones of the Lexington Police Departnent arrived
and took custody of Escobedo-Ramrez. While investigating
inside Rankin’s home, Oficer Jones discovered a hamer and
paint chips on the floor which appeared to match the paint on
Ranki n’s door. Since Escobedo-Ramrez did not speak English,
Oficer Mguel Rodriguez of the Lexington Police Departnent, who
spoke Spanish, was dispatched to question him Duri ng
guestioning, Escobedo-Ranirez confessed to Oficer Rodriquez
that he broke into Rankin’s house in order to steal noney.

On Septenber 29, 2003, Escobedo-Ramirez was charged in
an indictnment with burglary in the second degree and possession
of burglar’s tools. Escobedo-Ramrez’'s case proceeded to a jury
trial on March 8, 2004. During voir dire, the Commonwealth told
the jurors that the victim Rankin, was elderly and frail.
Escobedo-Ram rez objected, and the trial court adnonished the
Commonweal t h. Despite being adnoni shed, the Comronweal th again

nentioned the fact that Rankin was elderly and frail during its
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openi ng statenent. Escobedo-Ramirez imediately noved for a
m strial arguing such coments were irrelevant and prejudicial.
The trial court agreed that the comments were irrelevant and
unfair to Escobedo-Ramrez, but the court noted that, as soon as
the jurors saw Rankin, they would becone aware that she was
frail and elderly. Thus, the trial court denied Escobedo-
Ramrez’s notion for a mstrial and adnonished the jury not to
consi der the Comonweal th’s comrents regardi ng Ranki n.

During the Commonwealth’'s case-in-chief, O ficer
Anderson, O ficer Jones, Oficer Rodriquez, Rankin and Russell
testified to the above facts. However, the Commonweal th never
asked any of its witness to perform an in-court identification
of Escobedo-Ram rez. After the Comonwealth closed its case,
Escobedo- Ram rez noved for a directed verdict based on the |ack
of an in-court identification. The Comonwealth noved the trial
court to allow it to reopen its case in order for Oficer
Rodriquez to perform an in-court identification of Escobedo-
Ram r ez. Over Escobedo-Ramrez’'s objection, the trial court
all owed the Commonwealth to reopen its case. Oficer Rodriquez
took the stand again and identified as Escobedo-Ranmrez as the
i ndi vidual he questioned regarding the break-in at Rankin's
house.

The jury found Escobedo-Ramirez guilty of both

charges; however, instead of proceeding to the penalty phase,
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Escobedo-Ram rez accepted the Conmonwealth’s offer of seven
years’ inprisonnent, a sentence the trial court inposed.

On appeal, Escobedo-Ramrez argues that the tria
court should have granted his notion for a directed verdict
because it was unfair to allow the Commonwealth to reopen its

case-in-chief in order for Oficer Rodriquez to perform an in-

court identification of Escobedo-Ramrez. Escobedo- Ram r ez
insists that this violated his due process rights. However, he
cites no case law to support this proposition. I nstead, he
relies on inapplicable basketball analogies and an ill-

consi dered and sarcastic remark regarding the Pope’'s ethnicity.

According to the Suprenme Court of Kentucky, a trial
court has broad discretion to allow either the prosecution or
the defense to reopen their cases to present additional evidence
if there is a good reason, which furthers the interest of
justice.? And in the present case, there is sinply no indication
that the trial court abused its broad discretion when it all owed
t he Comonweal th to reopen its case-in-chief.

Escobedo-Ramrez also argues that the trial court
erred when it denied his notion for a mstrial. He insists that
there was a manifest necessity for a mstrial because the
Commonweal th repeatedly enphasized that Rankin was elderly and

frail. According to Escobedo-Ranmirez, this caused himto forego

2 Marshall v. Commonweal th, 625 S.W2d 581, 583 (Ky. 1981). See also Ky. R
Crim Proc. (RCr) 9.42(e).




jury sentencing out of fear that the jury would “kill” him
during the penalty phase of his trial.

A trial court should only grant a mstrial when there
is a manifest necessity for such extraordinary relief.® 1In other
words, a mstrial is only appropriate when there is an error so
great that it will deny the defendant a fair and inpartial jury.?
Moreover, we will not disturb a trial court’s decision regarding
mstrial unless it has abused its discretion.®

Wile we agree wth the trial court that the
Commonweal th’s enphasis on Rankin’s age and frail condition was
i nappropriate, we also agree that as soon as Rankin took the
stand to testify, the jury becane aware of Rankin's age and
physi cal condition. Moreover, there is no evidence that the
Commonweal th’s actions, even though inappropriate, deprived
Escobedo-Ramirez of a fair and inpartial jury. Thus, the trial
court did not abuse its discretion when it denied Escobedo-
Ramrez’s notion for a mstrial.

Inasmuch as the trial court neither abused its
di scretion when it permtted the Conmonwealth to reopen its case
nor when it denied Escobedo-Ramirez’s notion for a mstrial, we
affirmthe judgnent.

ALL CONCUR.

3 Shabazz v. Conmonweal th, 153 S.W3d 806, 810 (Ky. 2005).
4 1d. at 811.
5 u




BRI EF FOR APPELLANT: BRI EF FOR APPELLEE:

Cene Lewt er Gregory D. Stunbo
Lexi ngt on, Kent ucky Attorney Ceneral of Kentucky
Aint Watson

Assi stant Attorney Ceneral
Frankfort, Kentucky



