RENDERED: June 17, 2005; 2:00 p.m
NOT TO BE PUBLI SHED

Conunomuealth Of Kentucky

@Court of Appeals

NO 2004- CA-001051- MR

ANDREW | . V\EI NER APPELLANT

APPEAL FROM FAYETTE Cl RCU T COURT
V. HONORABLE MARY C. NOBLE, JUDGE
ACTI ON NO 91-Cl-02531

VALERIE M \VEI NER (now Cor e) APPELLEE

CPI NI ON
AFFI RM NG

% %% %% *% **

BEFORE: TACKETT AND VANMVETER, JUDGES; M LLER, SENI OR JUDGE.‘!
VANVETER, JUDCGE: This is an appeal froman order entered by the
Fayette Circuit Court, Family Division, increasing the child
support obligation of appellant Andrew |. Weiner. For the
reasons stated hereafter, we affirm

The parties married in 1987 and divorced in 1993.

Their only child was born in January 1989. By agreenent, the

! Seni or Judge John D. Mller, sitting as Special Judge by assignnent of the
Chi ef Justice pursuant to Section 110(5)(b) of the Kentucky Constitution and
KRS 21.580.



parties were awarded joint custody of the child and appell ee
Val erie Weiner (now Gore) was naned as the child s primry
residential custodian. It was agreed that Andrew woul d pay
Val eri e $468. 12 per nonth child support.

I n August 2003 Andrew filed a notion which, in part,
requested the trial court to “affirni the “alternating-week
ti me-sharing practice which has been in place by agreenent
between the parties for the past year,” and to termnate his
child support obligation in |ight of the “equal tine-sharing
arrangenent and the equal income-earning capacity of the
parties.” Valerie responded by filing a notion seeking an
increase in Andrew s child support obligation.

The trial court found that both parties acknow edged
that it was in the child s best interest to continue the
vol untary timesharing plan, which the court directed “shal
conti nue henceforth pending further orders of the Court.” As to
child support, the court noted that it was undi sputed that
i ncome should be inputed to Valerie as she is voluntarily
unenpl oyed. However, although Valerie asserted that she could
earn $65,000 to $70, 000 through enpl oynent, Andrew all eged that
based on the testinony of his expert w tness, inconme of $114, 171
should be inputed to Valerie. Further, although Valerie
asserted that Andrew s inconme anobunted to $167,000 to $204, 000

per year because of outside consulting work, Andrew clainmed that
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his gross incone ambunted to $104, 370 per year as shown through
his previous year’s tax returns.

After a hearing the court inputed incone to Valerie of
$70, 000 per year, and it found that Andrew had a gross incone of
$104, 370 per year. The court then considered the parties’
respective obligations under the child support guidelines,
noting that “[b]ecause of the equal tinesharing arrangenent” it
was

not appropriate to follow the guidelines and
t he obligations of each parent should be
offset with the difference of $236.00 to be
a conmponent of the child support obligation
to be paid by the Respondent to the
Petitioner. Ofsetting the obligations of
the parents in this fashion only works if
the parties are truly sharing all expenses
of the child. The Court finds based upon
the testinony and exhibits of the parties
that in this case, all of Lauren’ s expenses
are not equally shared by the parties.
Specifically, the Court finds that the
child s clothing, shoes, purses, persona
hygi ene itens, hair care, and cosnetics are
predom nantly paid by the Petitioner and
cost a total of $6,600.00 per year.
Respondent’ s sixty-percent (60% share of

t his expense increases his nonthly base
child support obligation by $330.00, to
$566. 00 per nonth.

The court also directed the parties to divide certain other
school -rel ated, athletic and extracurricul ar expenses, as well
as extraordinary nedi cal expenses, in proportion to their

respective inconmes. The court subsequently clarified certain



findings but otherw se denied Andrew s notion to alter the
order nodifying child support. This appeal followed.

First, Andrew contends that the trial court erred by
failing to permt discovery and consi der evidence regarding the
i ncone of Valerie s current husband. According to Andrew,
Valerie’ s incone at the tine of the parties’ dissolution was
$5, 688 per nonth ($68, 256 per year), which exceeded his by
$1, 352 per nonth. Several years later, Valerie married a
pedi atrician and voluntarily ceased working. Andrew asserts
t hat al though Val erie’s current husband has no direct child
support obligation for the parties’ child, evidence of his
income is relevant to this proceeding as he necessarily helps to
support the child since Valerie is unenpl oyed. W disagree.

Andrew relies on Ewing v. My, ? in which the Kentucky
Supreme Court held in 1986 that a “custodi al parent seeking an
increase in child support may obtain |limted and reasonabl e
di scovery of the other parent’s spouse for the purpose of
determ ning the financial needs and resources of the
noncust odi al parent pursuant to KRS 403.210(5).” However, sone
four years later, in 1990, the Kentucky General Assenbly
repeal ed KRS 403. 210 and reenacted it with other |egislation
i npl enenting federally-mandated child support guidelines. As

part of that |egislation, KRS 403.212 provides that “[t]he child

2 705 S.W2d 910 (Ky. 1986).



support obligation set forth in the child support guidelines
tabl e shall be divided between the parents in proportion to
their adjusted gross income,”® which is defined as “the conbined

gross incones of both parents” |ess paynents nmade in

satisfaction of certain other specified obligations.* (Enphasis
added.) “Gross inconme” in turn is defined as including

i nconme from any source, except as excl uded
in this subsection, and includes but is not
limted to inconme from sal ari es, wages,
retirement and pension funds, conmm ssions,
bonuses, dividends, severance pay, pensions,
interest, trust incone, annuities, capital
gai ns, Social Security benefits, workers’
conmpensati on benefits, unenpl oynent

i nsurance benefits, disability insurance
benefits, Supplenental Security |ncone
(SSl), gifts, prizes, and alinony or

mai nt enance received.?

Finally, “inconme” is defined as nmeani ng “actual gross inconme of
the parent if enployed to full capacity or potential incone if
unenpl oyed or underenpl oyed.”® (Enphasis added.)

Thus, none of these definitions permt nonparent
spousal incone to be included as a conponent of parental incone
for purposes of calculating child support obligations. Even
assum ng that Valerie' s current husband provides funds which

hel p to support the parties’ child, the availability of such

® KRS 403. 212(3).
4 KRS 403.212(Q).
5 KRS 403.212(2) (b).

6 KRS 403.212(2)(a).



funds was addressed by inmputing incone to Valerie of $70,000 per
year. Under these circunstances, we cannot say that the current
spouse’s incone was relevant to the cal culation of child support
under KRS 403.212, or that the trial court erred by failing to
permt discovery of such evidence.

Next, Andrew contends that the trial court erred by
relying on inconpetent evidence regarding Valerie's inputed
i ncome. We disagree.

Val erie asserted her belief that she could earn sone
$65, 000 to $70,000 per year. Andrew and his expert witness, Dr.
Ral ph Crystal, asserted that Valerie should be found to have an
i mputed i ncome of $114,171 per year, cal cul ated by addi ng
benefits and bonuses to a base salary of nearly $60,000. The
court rejected Andrew s position, finding that

Dr. Crystal did not consider factors which
woul d have had an inpact on the assunption
that Petitioner could have maintained the
sanme job she had, progressed in that job,
and mai ntai ned the benefits of that job.

The Court specifically finds that Dr.

Crystal did not factor into his concl usion
the age of the Petitioner, the changes to

t he econony over the past several years

whi ch have had a dramatic inpact on incones
and benefits, and the typical career changes
for pharmaceutical sales representatives in
this area as they progress in age and tenure
with a conpany. Dr. Crystal readily

acknow edged that Petitioner may not be able
to get back into the pharmaceutical sales
busi ness at the present tinme if she desired
to re-enter the field. Further, the Court
is suspect of Dr. Crystal’s testinony in
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this case as being his own, unbiased
testimony. Dr. Crystal testified that he
has known the Respondent for twenty years.
Both work for the University of Kentucky.
Respondent nmet with Dr. Crystal on January
16, 2004, to deliver Petitioner’s incone
information. The Court notes that
Respondent’ s handwiting appears at the top
of several pages of what was purported to be
Dr. Crystal’s work product . . . . The
Court believes that, in addition to
providing Petitioner’s incone infornmation,
Respondent al so may have (1) advised Dr.
Crystal of the opinions to which he shoul d
testify at trial, and (2) provided Dr.
Crystal with information he acquired online
so Dr. Crystal could include it in his
report. Therefore, the Court determ nes the
appropriate level of incone to inpute to
Petitioner is $70,000 per year.

The court also rejected Valerie's clains regardi ng the anount of
Andrew s incone, instead finding in accordance with Andrew s
evi dence that he had a gross incone of $104, 370 per year.

We are not persuaded by Andrew s contention that the
trial court erred by admtting Valerie' s testinony regarding the
sal ary she believed she would earn if she currently was enpl oyed
i n pharnmaceutical sales work. Even though Valerie adnitted that
she had conferred with her fornmer enployer, she certainly had
adequate experience in the field of pharmaceutical sales to have

some personal know edge to support her lay opinion testinony’ as

" See KRE 701. Cf. Roberts v. Roberts, 587 S.W2d 281 (Ky.App. 1979) (lay
wi t nesses who were owners of a business were permtted to testify as to its
val ue) .



to what salary she was likely to earn if currently enployed in
the field.

Further, given our conclusion that such evidence was
not inproperly admtted, we cannot say that the trial court
erred when making its findings of fact. A trial court’s
findings of fact may be set aside only if clearly erroneous,

with the dispositive question being “whether or not those

» 8

findings are supported by substantial evidence. Substanti a

evi dence i s defined as

“[e]vidence that a reasonable m nd woul d
accept as adequate to support a concl usion”
and evi dence that, when “taken alone or in
the light of all the evidence, . . . has
sufficient probative value to induce
conviction in the m nds of reasonable nen.”
Regardl ess of conflicting evidence, the

wei ght of the evidence, or the fact that the
review ng court would have reached a
contrary finding, “due regard shall be given
to the opportunity of the trial court to
judge the credibility of the w tnesses”
because judging the credibility of w tnesses
and wei ghing evidence are tasks within the
excl usive province of the trial court.

Thus, “[nlere doubt as to the correctness of
[a] finding [Wwill] not justify [its]
reversal ,” and appellate courts shoul d not
disturb trial court findings that are
supported by substantial evidence.?®

8 More v. Asente, 110 S.W3d 336, 354 (Ky. 2003) (footnote onitted).

® 1d. at 354 (footnotes omtted) (quoting Black’s Law Dictionary 580 (7'" ed
1999), Bl ankenship v. Lloyd Bl ankenship Coal Co., 463 S.W2d 62, 64 (Ky.
1970), CR 52.01, and 7 Kurt A. Phillips, Jr., Kentucky Practice, CR 52.01,
note 55, comment 8 (5'" ed. 1995)).



As stated in Cross v. Oark, “[t]he deternination of the weight
of conflicting evidence and of the credibility of w tnesses
rests exclusively within the province of” the trier of fact, who
“may believe any of the witnesses in whole or in part, and may
accept the testinony of one set of wi tnesses to the exclusion of
that of another or the testinony of one witness as against the
testimony of a nunber of w tnesses.”

Here, as descri bed above, the trial court clearly
considered the conflicting evidence regarding the issue of
Val erie’ s inputed incone. Although Andrew asserted that Valerie
shoul d be inmputed an income of $99,000 to $110, 000, that figure
i ncl uded 10% governnment benefits, 35% enpl oyer benefits, and 37%
yearly bonuses, although no benefits were included in either
party’s estimtes of Andrew s inconme. Having considered the
evi dence, we cannot say that the trial court erred by inputing
to Valerie a yearly incone of $70,000 rather than the higher
anount proposed by Andrew. It follows that there is no nerit to
Andrew s subsequent argunent that the parties’ actual or inputed
i ncomes were approximately equal, and that the trial court
t herefore shoul d have found that neither party owed the other
child support.

Next, Andrew contends that the trial court erred by

rejecting his request that in lieu of formal child support

10 308 Ky. 18, 213 S.W2d 443, 446 (1948).
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paynents, the parties should be directed to equally divide al
expenses for the child based on sales receipts for purchases.
Wiile the parties certainly could agree to such a sharing of
expenses, there is no legal authority supporting or conpelling
such a nethod of allocating responsibility for child support
expenses. Gven Valerie' s clear opposition to such a nethod of
cal cul ati ng expenses, it cannot be said that the trial court
erred by refusing to order the parties to engage in such a
sharing of expenses in lieu of regular nonthly child support
paynents.

Finally, Andrew contends that the trial court erred
when applying the child support guidelines. Although Andrew
di sagrees with the inputed income figures which the trial court
all ocated to Valerie, there is no dispute that based on the
income figures used by the court, the parties’ base nonthly
child support obligation is $1,202, 40.14% of which should be
apportioned to Valerie based on the parties’ conbi ned adjusted
parental gross inconme, with the result that Valerie is
responsi bl e for $483 per nonth and Andrew i s responsible for
$719 per nmonth in child support. However, Andrew asserts that
even if the figures on the worksheet were correctly cal cul at ed,
the trial court erred when applying the child support guidelines

to the parties’ situation. W disagree.
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KRS 403.211(2) provides that although the KRS 403. 212
child support guidelines “shall serve as a rebuttable
presunption” for establishing or nodifying the amount of child
support, “[c]ourts may deviate fromthe guidelines where their
application woul d be unjust or inappropriate. Any deviation
shal | be acconpanied by a witten finding or specific finding on
the record by the court, specifying the reason for the
deviation.” Although in a nore typical visitation situation
Andrew s child support obligation would not be adjusted
according to the amobunt of time the child spent in his
househol d, Andrew argues that here the support obligation should
be equal Iy divided between the parties just as the child s tine
is equally divided. However, not only would such a division of
t he support obligation fail to be in proportion to the parties’
respective inconmes, but it would fail to take into account
whet her one parent purchases nost of the child s clothing, shoes
or ot her expensive itens.

Here, the record shows that the court awarded child
support after considering two separate contributing factors.
First, the equal division of financial responsibility between
the parties, in proportion to their respective incones, resulted
in a finding that Andrew was obligated to pay Valerie $719 per
nonth and that Valerie was obligated to pay Andrew $483 per

month. To achieve the sane result, the court ordered Andrew to
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pay Valerie the difference between the two anounts, or $236 per
nont h.

Second, the court reviewed the evidence and found that
in addition to the duplicate itenms purchased by both househol ds
for the benefit of the child, Valerie spends an additiona
$6, 600 per year as the predom nant purchaser of “the child's
cl ot hi ng, shoes, purses, personal hygiene itens, hair care, and
cosnetics.” Proportionately dividing financial responsibility,
the court found that Andrew is responsible for 60% of those
expendi tures, or $330 per nonth. Adding $330 to the previous
finding of $236 resulted in the court’s determ nation that
Andrew has a nonthly base child support obligation of $566 per
nonth. That anount, which is less than the $719 obligation
cal cul ated on the child support worksheet, clearly takes into
account the costs of equal tinmesharing while addressing the
realities of which parent makes a majority of the purchases for
the child. Having reviewed the evidence, we cannot say that the
trial court erred when deviating fromthe child support
gui del i nes or when nodi fying Andrew s child support obligation.

The court’s order is affirned.

ALL CONCUR
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BRI EF FOR APPELLANT: BRI EF FOR APPELLEE
Cat esby Whodford Fred E. Fugazzi, Jr.

J. Scott Benton Lexi ngt on, Kent ucky
Lexi ngt on, Kent ucky
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