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BEFORE: GUI DUGLI, MANULTY, AND M NTON, JUDGES.

McANULTY, JUDGE: In February of 1978, John Sowers, a student
and enpl oyee of Asbury College, allegedly assaulted, battered,
sexual | y abused and falsely inprisoned Kevin Thornton, who was
thirteen years old at the tinme. Alnost 24 years after the
sexual abuse occurred, Kevin Thornton and his parents, filed a
conplaint in the Jessamne Crcuit Court against Asbury Coll ege,
three former nenbers of Asbury’s discipline commttee, and John

Sowers. In turn, Asbury filed a third-party conpl aint and



petition for declaratory judgnent against two of its insurers,
Gui deOne Mutual | nsurance Conpany and Chio Casualty | nsurance
Conmpany (Onio Casualty). ©Chio Casualty filed a notion for
summary judgnent declaring that it had no duty to defend or
i ndemmi fy because al though at one tine it had provided
conprehensi ve general liability coverage, that coverage had
| apsed in February of 1978 when Kevin Thornton all eged he was
sexual |y abused. In February of 1978, Asbury had only an
unbrella liability policy with Chio Casualty. The trial court
granted Chio Casualty’s notion for sunmary judgnent, and | ater
deni ed Asbury’s notion to alter, anend or vacate sunmary
j udgnment. Because the prevailing viewin insurance |aw is that
the tinme of the occurrence of an accident is when the
conplaining party was actually damaged and not the tine when the
negligent or wongful act was commtted, we affirm

The insurance coverage issues in this case are
conplicated by the fact that Asbury does not have the
conprehensive general liability (C&A) policy that it had with
Ohio Casualty in 1976 and 1977. In the course of routine
di scovery, Asbury requested that Onhio Casualty produce al
policies of insurance that it issued covering Asbury Coll ege
fromJanuary 1, 1975, through January 1, 1980. In response and
after the trial court had al ready issued sumrmary judgnent in

Ohio Casualty’s favor, Chio Casualty produced only the unbrella
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l[iability policy and indicated that it was the only policy found
at that tinme. So the CA policy is a |lost policy.

In the trial court’s order granting Chio Casualty’'s
notion for summary judgnent, the trial court found that “[t] here
was no incident or occurrence under any CG. policy issued by
Ohio Casualty and Ohio Casualty has no obligation or duty to
provide primary coverage and a defense to Third Party Plaintiff,
Asbury College, in this case.” After Chio Casualty could not
provide a copy of the CG. policy, Asbury nade a notion to alter,
anend, or vacate its order granting sumrary judgnent. The basis
of the notion was that Chio Casualty could not produce a policy
definitively establishing that it contained a definition of
“occurrence” that precluded coverage for Asbury. The trial
court denied Asbury’s notion, precipitating this appeal.

On appeal, Asbury asserts that in the conplaint, anong
ot her clainms, the Thorntons alleged clains agai nst Asbury
Col I ege for negligent hiring, supervision and retention of John
Sowers, and also for statutory negligence and obstruction of
justice. It clainms that the CG& policy that was in effect in
1976 and 1977 should apply because this is when Asbury is
al l eged to have engaged in nunerous acts of m sconduct. Since
the CGL policy is lost and its terns have not been established,

summary judgnent was premature and i nappropriate.



The standard of review of a trial court’s granting of
sunmary judgnment is “whether the trial court correctly found
that there were no genuine issues as to any material fact and
the noving party was entitled to judgnent as a matter of |aw.”

Scifres v. Kraft, 916 S.W2d 779, 781 (Ky. App. 1996). Sunmary

judgnment is proper when it appears that it would be inpossible
for the adverse party to produce evidence at trial warranting a

judgnment in its favor. See Janmes G aham Brown Foundati on, | nc.

v. St. Paul Fire & Marine Insurance Co., 814 S.W2d 273, 276

(Ky. 1991). Moreover, we are to view the record in the light
nost favorable to the party opposing the notion and resol ve al

doubts in its favor. See Steelvest, Inc. v. Scansteel Service

Center, Inc., 807 S.W2d 476, 480 (Ky. 1991). Although the

interpretation of an insurance contract is a matter of |law for
the court, the ternms of an insurance policy nust be interpreted
according to the usage of the average person and as they woul d
be read and understood in light of the general rule that
uncertainties and anbiguities nust be resolved in favor of the

insured. See Mrganfield National Bank v. Dam en El der & Sons,

836 S.W2d 893, 895 (Ky. 1992); Fryman v. Pilot Life |Insurance

Co., 704 S.W2d 205, 206 (Ky. 1986).
Al t hough we do not know how “occurrence” is defined in
the CG& policy, we do know how “occurrence” is defined in the

unbrella policy in effect in February of 1978 -- the date that
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John Sowers allegedly first had i nappropriate physical contact
with Kevin Thornton. As defined in the unbrella policy:

“Qccurrence” neans an accident, including
conti nuous or repeated exposure to
conditions, which results in bodily injury
or property damage neither expected nor

i ntended fromthe standpoint of the Insured.

For the purpose of establishing the applicable policy, the tria
court determned that the “occurrence” trigger was the tinme the
claimant was injured, not the tinme when the negligence |eading
up to the injury occurred. Kentucky courts have not squarely
addressed this issue, but other jurisdictions have. The rule
anong those jurisdictions, with the exception of Louisiana, is
that the time of the occurrence of an accident is when the
conplaining party was actually damaged or injured and not the

time when the wongful act was committed. See Stillwell v.

Brock Brothers, Inc., 736 F.Supp. 201, 205 (S.D.Ind. 1990)

(predicting that Kentucky woul d adopt this al nost unani nobus
common approach to determ ne when an accident triggering

i nsurance coverage occurs). This approach is based on the
fundamental that “the tort of negligence is not deenmed to have
been conmtted ‘unless and until some danage is done.”” 1d.

(quoting Muller Fuel Gl Co. v. Insurance Co. of North Anerica,

95 N. J. Super. 564, 579, 232 A 2d 168, 175 (1967).
We conclude that the trial court correctly applied

this doctrine to the facts of this case. The “accident” upon



whi ch the Thorntons based their claimdid not “occur” within the
CG policy period. See id. It occurred in February of 1978
during the unbrella policy period. Thus, under the terns of the
i nsuring agreenent between Asbury and Ohio Casualty, Chio
Casualty had no obligation to provide primry coverage or a
defense to Asbury Col |l ege.

The summary judgnment in favor of Chio Casualty is

af firmed.
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