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BEFORE: GUI DUGLI, MANULTY AND M NTQN, JUDGES.

GUI DUGA.I, JUDGE: Randall Spivey appeals froma judgnent of the
Jackson Circuit Court reflecting a jury verdict of guilty on one
count of manufacturing nethanphetam ne. Spivey contends that
the evidence failed to support his conviction, that |aboratory
results were inproperly admtted into evidence, and that the
jury was not instructed on an essential el enment necessary for
conviction. For the reasons stated below, we affirmthe

j udgnent on appeal .



On Novenber 18, 2001, Jackson County Sheriff Tim Fee
recei ved an anonynous conplaint of a strong odor and possible
nmet hanphet am ne manuf acturing occurring in an abandoned barn.
Fee investigated, and after receiving information fromthe
barn’s owner that no one should be present in the barn, he
approached the barn with three deputies. Fee snelled ether
emanating fromthe barn area, and observed Spivey cone out of
the barn and pour or dunp sonething into a creek. A second
i ndividual, WIIiam Lawson, appeared to be burni ng sonethi ng
outside the barn. Spivey was al so observed novi ng things around
in the barn.

Spi vey and Lawson began wal ki ng away fromthe barn and
were taken into custody. The barn was searched, and Fee and the
deputies found evi dence of nethanphetam ne manufacturi ng,
including a tank of anhydrous ammonia, coffee filters, cans of
starter fluid, and pseudo-ephedrine. A dough-like substance was
found in the creek. A Kentucky State Police |aboratory anal ysis
of the substance found that it contai ned pseudo-
ephedri ne/ ephedri ne.

In March, 2002, the Jackson County grand jury indicted
Spi vey for manufacturing nethanphetam ne by possessing chem cals
or equi pnent for the manufacture of nethanphetanmine with the
intent to manufacture nethanphetam ne. The nmatter was tried

before a jury on Cctober 22, 2002, where Spivey testified that
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he was nerely visiting a friend who |lived near the barn. Spivey
stated that he heard dogs barking and went with Lawson to
investigate. Noticing that a horse had no hay or water, Spivey
said that he went to get water at the creek while Lawson went
into the barn to get hay. Spivey denied having any connecti on
to the material found in the barn which could be used to
manuf act ur e et hanphet am ne

The matter went before the jury, which returned a
guilty verdict. Spivey later received a sentence of ten years
in prison. This appeal followed.

Spivey first argues that the evidence produced at
trial failed to support the conviction. He maintains that he
was entitled to a directed verdict because the Commonweal th
failed to prove that he possessed the chem cals and equi pnent
found in the barn. He argues that he exercised no dom nion and
control over the itens, that the barn was not |ocked and was
easily accessible to anyone, and that he had no property
interest in the barn or the realty. He further contends that no
evi dence exists proving the elenment of intent. In sum he
mai ntains that the trial court erred in failing to grant his
notion for a directed verdict, and he seeks an order reversing
hi s convicti on.

We find no error in the trial court’s denial of

Spivey’'s notion for a directed verdict. W nust first note that
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this issue is not preserved for appellate review. Spivey noved
for a directed verdict at the close of the Conmonweal th’'s
evi dence, but did not renew the notion at the close of all of
the evidence. This failure, taken alone, forns a sufficient
basis for sustaining the trial court’s ruling on this issue.?!
The all eged error does not arise to the |evel of pal pable error
af fecting Spivey' s substantial rights.?

Arguendo, even if the denial of the notion for a
directed verdict were appeal able, we would find no error.

Commonweal th v. Benhan? sets forth the standard for revi ew ng

notions for a directed verdict. It states that,

On notion for directed verdict, the
trial court nust draw all fair and
reasonabl e inferences fromthe evidence in
favor of the Conmonwealth. If the evidence
is sufficient to induce a reasonable juror
to believe beyond a reasonabl e doubt that
the defendant is guilty, a directed verdict
shoul d not be given. For the purpose of
ruling on the notion, the trial court nust
assune that the evidence for the
Comonweal th is true, but reserving to the
jury questions as to the credibility and
wei ght to be given to such testinony.

On appellate review, the test of a
directed verdict is, if under the evidence
as a whole, it would be clearly unreasonabl e
for a jury to find guilt, only then the
defendant is entitled to a directed verdict
of acquittal.[?]

RCr 10.24; Commonwealth v. Pevely, 759 S.W2d 822 (Ky. App. 1988).
CR 61. 02.

816 S.W2d 186 (Ky. 1991)

Benham 816 S.W2d at 187.

AW N P




Under the evidence as a whole, it was not clearly
unreasonabl e for the jury to conclude that Spivey possessed the
chem cal s and equi pnent found in the barn. The jury heard
direct testinony that |aw enforcenment personnel observed Spivey
in the barn with the chem cal s and equi pnent, and saw hi m dunp a
substance in a creek. The substance was later found to contain
pseudo- ephedri ne/ ephedrine, which is a conponent used in the
manuf act uri ng of met hanphetam ne. Spivey al so was found to be
in possession of a lithiumbattery, which contains a conpound
(l'ithium used to manufacture nmethanphetamne. Drawing all fair
and reasonabl e inferences fromthe evidence in favor of the
Commonweal th, the trial court properly denied Spivey s notion
for a directed verdict. W find no error in this ruling.

Spi vey next argues that the trial court erred in
failing to rule that certain | aboratory results were
i nadm ssi ble for lack of chain of custody. He states that there
was sone di screpancy in the record regardi ng which Kentucky
State Police officer delivered an evidence bag to the state
police | aboratory. He argues that because the chain of custody
was not precisely established, and since the |aboratory’s
chem cal anal ysis cannot be di scounted as harmless, the tria

court erred in allowing the evidence to be admtted.



We find no error on this issue. Absolute precision in
the chain of custody is not required.® “All possibility of
tanperi ng does not have to be negated. It is sufficient in these
cases that the actions taken to preserve the integrity of the
evi dence are reasonabl e under the circumstances.”®

Wil e a discrepancy exists in the record as to which
i ndi vi dual delivered the evidence bag to the |aboratory, it is
uncontroverted that the bag was at all times in police custody
and was delivered either by detective David Hof frman or officer
Joey Barnes. The bag was secured by a tanper-proof seal at the
crime scene and renmained in that condition until opened by KSP
| aboratory personnel. W cannot conclude that the KSP's actions
to preserve the evidence were unreasonabl e under the
circunstances, and there is no basis for finding error on this
i ssue.

Spivey’'s final argunment is that the jury was not

instructed on an essential elenent for conviction. He points to

Kotila v. Conmonweal th’ for the proposition that one cannot be

convi cted under KRS 218A.1432(1)(b)® unl ess he possesses all of

t he equi prment or chem cal s necessary to manufacture

Pendl and v. Commonwealth, 463 S.W2d 130 (Ky. 1971).

Id., citing Brown v. Commonweal th, 449 S.W2d 738 (Ky. 1969).

114 S.wW3d 226 (2003).

KRS 218A.1432(1)(b) states in relevant part that “[A] person is guilty of
manuf act uri ng net hanphet am ne when he knowi ngly and unlawful ly .

[ p] ossesses the chemicals or equi pnent for the nanufacture of nethanphetam ne
with the intent to nmanufacture nethanphetam ne.”

o N o O
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nmet hanphet ami ne. Since the jury instructions in the instant
case did not use the word “all” to describe the equi pnent and
chem cal s, Spivey maintains that an essential element to the
case is absent and that the trial court erred in failing to so
rul e.

This argunment nust fail for two reasons. First, and
as Spivey acknow edges, this argunment was not raised bel ow and
is not preserved for appellate review One nay not raise on
appeal a claimof error regarding the instructions wthout
having given the trial court the opportunity to correct the
alleged error.® And second, Kotila was not rendered until after
Spi vey was found guilty and it cannot be applied retroactively.
The instructions properly reflected the el enents of KRS
218A.1432(1)(b), and we find no error on this issue.

For the foregoing reasons, we affirmthe judgnment of

t he Jackson Circuit Court.
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