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BEFORE: SCHRCDER, TAYLOR, AND VANMVETER, JUDGES.

VANMETER, JUDGE: If a crimnal defendant is represented by a

| awyer who al so represents a codefendant, that crim nal

def endant nust be inforned of the possible conflict of interest
by the trial judge and nust sign a waiver of the possible
conflict.! The failure to do so, however, does not necessitate
reversal, but requires a defendant to denonstrate an actua

conflict of interests. In this case, we hold that the

1 RCr 8.30(1).



def endant, Christopher Donatelli, has failed to do so, and we
therefore affirm

The facts of this case are relatively straightforward.
On Novenber 6, 2003, Donatelli and three other individuals,
Cerdi ng, Knox, and Howard, were arrested after hours on the
prem ses of a junkyard. Al four were charged with theft by
unl awf ul taking over $300%2 and possession of burglar’s tools.?
In addition, Donatelli was charged with persistent felony
of fender (PFO first degree.* One public defender was appoi nted
to represent Donatelli, Gerding and Knox. The fourth
codef endant, Howard, retained separate counsel. Prior to
Donatelli’s and Gerding’ s March 29, 2004 trial, Knox plead
guilty to felony theft, and Howard plead guilty to m sdeneanor
theft. At trial, all four testified consistently that Knox and
Howard had renoved all the stolen parts fromthe cars at the
junkyard, and that Donatelli and Gerding were just tagging al ong
and did not participate in the theft. The jury convicted
Donatelli of both felony theft and possession of burglar’s
tools, and he entered a guilty plea to PFO first degree. On My
5, 2004, Donatelli was sentenced to five years for theft by

unl awf ul taki ng over $300, enhanced to ten years by PFO first

2 KRS 514. 030.
3 KRS 511. 050.

4 KRS 532. 080.



degree, and one year for possession of burglar’s tools, with the
sentence running concurrent.® This appeal follows.

The sol e i ssue advanced by Donatelli on this appeal is
that the failure of the trial court to conply with the
requi renents of RCr 8.30(1) necessitates reversal of his
conviction.® This rule provides:

If the crime of which the defendant is
charged is punishable by a fine of nore than
$500, or by confinenment, no attorney shal

be permtted at any stage of the proceedi ngs
to act as counsel for the defendant while at
the sane tinme engaged as counsel for another
person or persons accused of the sane

of fense or of offenses arising out of the
same incident or series of related incidents
unl ess (a) the judge of the court in which
the proceeding is being held explains to the
def endant or defendants the possibility of a
conflict of interests on the part of the
attorney in that what may be or seemto be
in the best interests of one client may not
be in the best interests of another, and (b)
each defendant in the proceedi ng executes
and causes to be entered in the record a
statenent that the possibility of a conflict
of interests on the part of the attorney has
been explained to the defendant by the court
and that the defendant neverthel ess desires
to be represented by the sane attorney.

In this case, the record contains no indication that

the requirenments of this rule were foll owed. However, in

5 By Order entered May 17, 2004, the Canpbell Circuit Court dismissed with
prej udi ce the m sdeneanor charge of Possession of Burglar’s Tools.

® The Commonweal th argues that Donatelli failed to preserve this issue for
review. Authority exists, however, that a defendant may raise the issue on
appeal for the first time. See Holder v. Comronwealth, 705 S.W2d 907, 909
(Ky. 1986).



Kirkland v. Commonweal th,’ the Kentucky Supreme Court held that
the failure of a circuit court to conply with the requirenents
of RCr 8.30(1) is “not presunptively prejudicial and does not
warrant automatic reversal. A defendant nust show a rea
conflict of interest in order to obtain reversal.”®

Donatel | i argues that the hol ding of Kirkland should
be limted to its facts, in that Kirkland invol ved codefendants
who were represented by two separate public defenders who worked
out of the sane office. H s argunent is that factually this
case is sinmilar to Peyton v. Conmonweal th,® in which the Kentucky
Suprene Court adopted a “bright-line” rule by which the failure
to comply with RCr 8.30(1) was “presunptively prejudicial.”?
The problemw th Donatelli’s otherw se persuasive argunent is
that while the Kentucky Suprenme Court in Kirkland initially
seened to make a factual distinction between Peyton and

Kirkland, it ultimately and unequi vocally held that Peyton v.

Commonweal th and Trul ock v. Commonweal t h' are overrul ed. *?

7 53 S.W3d 71 (Ky. 2001).

& 1d. at 75.

® 931 S.W2d 451 (Ky. 1996).

10 |d. at 453.

11 620 S.W2d 329 (Ky. App. 1981).

12 53 S.wW3d at 75.



Further, it reinstated the decisions of Smith v. Commonweal t h*?
and Conn v. Cormmonweal th.'* Since these latter two cases
i nvol ved codefendants who, simlar to Donatelli, were
represented by one |awer, we conclude that the court in
Kirkland did not intend its holding to be limted factually, but
instead intended to reinstate a case-by-case anal ysis, such that
a violation of RCr 8.30 “which does not result in any prejudice
to the defendant, should not mandate automatic reversal.”?
Here, the record discloses that two of Donatelli’s
codef endants, Knox and Hardi ng, accepted responsibility for the
crime, pled guilty, and testified that Donatelli and the
remai ni ng codef endant, GCerding, did not participate.
Donatelli’s trial counsel at no point advised the circuit court
that he had a conflict. Donatelli advances no argunent as to
any manner in which he was prejudiced. The jury sinply did not
believe the testinony of the defendants. Although Donatell
specul ates that a subsequentl|y-sentenced codefendant m ght
inplicate himas a full participant in the crine, there is
nothing in the record to show that such did or will occur.
Instead, the record indicates that all of the codefendants

testified consistently. As Donatelli has denonstrated no rea

13 669 S.W2d 527 (Ky. 1984).
14 791 S.W2d 723 (Ky. 1990).

15 53 S.w3d at 75.



conflict of interest, it follows that the failure of the tria
court to conply with the requirenents of RCr 8.30(1) was
harm ess error

Hol der v. Conmonweal t h'® does not require a different
result. In Holder, one of the three codefendants nmade
out-of-court statenments admtting guilt and inplicating the
ot her two, who maintained their innocence. The court found a
“built-in conflict of interest” in such a situation.! That
situation does not exist in the instant case however, as al
four codefendants consistently maintai ned the sane version of
events, including that Donatelli and Gerding were not guilty.

The judgnent of the Canpbell Circuit Court is

af firnmed.
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