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BEFORE: GU DUGLI AND TAYLOR, JUDGES; EMBERTON, SENI OR JUDGE.!
TAYLOR, JUDGE: Bobby Joe McG nnis brings this pro se appeal
froma March 29, 2004, order of the Boyle G rcuit Court denying
his petition for declaration of rights seeking restoration of
two years good tine credit. W affirm

Appel l ant was an inmate at Northpoint Training Center.
In 1997, appellant was found guilty of attenpted sexual assault

at a prison disciplinary hearing. On May 8, 1997, he was

! Seni or Judge Thomas D. Enberton sitting as Special Judge by assignment of
the Chief Justice pursuant to Section 110(5)(b) of the Kentucky Constitution
and Kentucky Revised Statutes 21.580.



penal i zed with 180 days of segregation and with forfeiture of
two years non-restorable good tine credit. On June 10, 1997,

t he warden concurred with the adjustnent officer’s decision
because appellant failed to file a witten appeal within the 15
day tinme limt of Kentucky Correction Policies and Procedures
No. 15. 6.

Sone six years after the warden’ s decision, appellant
filed a petition for declaration of rights in the Boyle Crcuit
Court. Therein, he clained to have been erroneously adjudi cated
guilty of attenpted sexual assault and that the |oss of his good
time credit amounted to a “violation of due process of |aw and
equal protection rights under . . . the Commonweal th of Kentucky
pursuant to Sections 1, 2, and 3 Kentucky Const., and the
Fourteenth U S. Constitution.” By order entered March 29, 2004,
the Boyle Circuit Court dism ssed appellant’s petition as being
time barred by Kentucky Revised Statutes (KRS) 413.140(1) (k).
Thi s appeal foll ows.

Appel I ant contends the circuit court conmtted error
by dism ssing his petition for declaration of rights as tine
barred.

KRS 413.140(1) (k) states as foll ows:

(1) The follow ng actions shall be comrenced

wthin one (1) year after the cause of
action accrued:



(k) An action arising out of a detention
facility disciplinary proceedi ng, whether
based upon state or federal |aw
Subsection (1)(k) was added by | egislative amendnent effective
July 15, 2002. Hence, we harbor grave doubt concerning the
applicability of subsection (1)(k) to the instant case.

We are guided by the recent Suprene Court decision of

MIllion v. Rayner, 139 S.W3d 914 (Ky. 2004). In that case,

Raymer had been found guilty by a prison disciplinary commttee
in January 1999. Rayner subsequently appeal ed the decision to
t he warden, and the warden affirnmed the “conviction” on Apri

15, 1999. On June 1, 2000, Rayner filed a petition for
declaration of rights in the Morgan Circuit Court claimng that
his due process rights under the 14'" Anendrment of the United
States Constitution were viol ated.

In MIlion, the issue before the Suprenme Court was
whet her Rayner’s petition for declaration of rights was tine
barred. In answering this question, the Suprene Court noted
t hat KRS 413. 140 was anended in 2002 by addi ng subsection (1)(k)
so as to specifically include within its anmbient prison
di sci plinary proceedi ngs. However, the Court declined to apply
KRS 413.140(1) (k). Instead, the Court held that a petition for
declaration of rights alleging violation of an inmate’s federa
constitution due process rights in a prison disciplinary

proceedi ng is governed by a one year limtation period for
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personal injury actions under KRS 413.140(1)(a). This holding
is necessarily limted to prison disciplinary proceedi ngs
occurring before July 15, 2002; the effective date of the
anmendnent to KRS 413. 140 addi ng subsection (1)(k). 1In dicta,
the court also inplied that a petition for declaration of rights
alleging a violation of state created rights or violation of
state | aw woul d be subject to five year limtation period of KRS
413.120(2).

Applying the principles of MIlion to this case, we
hol d that appellant’s petition for declaration of rights is tine
barred by application of either KRS 413.140(1)(a) or by KRS
413.120(2). See id. Hence, the circuit court properly
di sm ssed appellant’s petition for declaration of rights.

For the foregoing reasons, the order of the Boyle

Crcuit Court is affirned.
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