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BARBER, JUDGE: Appellant, John M Gardner (Gardner), appeals
the Jefferson Crcuit Court’s denial of his notion for post-
conviction relief, filed pursuant to CR 60.02. W affirmthe
trial court’s ruling.

Gardner was convicted of five counts of sodony in the
first degree and three counts of rape in the first degree. He
was al so convicted of being a persistent felony offender.
Gardner was sentenced to 185 years on all counts. Gardner’s

direct appeal to the Kentucky Suprene Court was affirned.



Gardner then filed a notion to vacate judgnent pursuant to RCr
11.42. This notion was denied by the trial court. This Court
affirmed the trial court’s ruling. Gardner filed a notion
pursuant to CR 60.02 for post-conviction relief in March 2004.
The trial court denied that notion on the grounds that Gardner
was not entitled to file successive post-conviction notions on
t he same issue. The court held that the matters rai sed had
previ ously been ruled upon in the direct appeal and the appea
of the denial of the RCr 11.42 notion. Gardner appeal s the
ruling of the circuit court.

In his notion Gardner clained that there was an
al | eged uni ndi cted co-conspi rator who was never charged with the
of fenses for which Gardner was found guilty. Gardner asserted
that if this co-conspirator had been indicted and tried, Gardner
woul d not have been found guilty of the charged offenses. No
evidence in the record supports that assertion. The record
contains evidence linking Gardner with the charged of f enses.
The judgnent was affirmed on direct appeal. Gardner also argues
that there were discrepancies in the evidence which were not
addressed by counsel or the court. The evidentiary issues have
been before an appellate court both on direct appeal, and on
appeal of the denial of Gardner’s notion under RCr 11.42. The
orders and judgnment of the circuit court were affirned on

appeal. Lastly, Gardner asserts that the charge of persistent
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felony of fender was invalid. No evidence in the record supports
that claimand Gardner provi des no new evi dence supporting his
assertion.

The di screpancies in the evidence di scussed by Gardner
in the notion for post-conviction relief were previously
addressed, in part if not as a whole, both in the earlier notion
under RCr 11.42, and on direct appeal. Gardner also raised the
issue of the invalidity of the PFO charge on direct appeal. The
trial court’s rulings on this issue were affirnmed on appeal.
This Court cannot readdress such matters in a | ater proceeding.

McQueen v. Commonweal th, 949 S.W2d 70, 71 (Ky. 1997).

Kentucky | aw holds that “the | anguage of RCr 11.42
forecl oses the defendant fromraising any questions under CR
60. 02 which are issues that were or could reasonably have been

presented by RCr 11.42 proceedings.” Goss v. Commonweal th, 648

S.W2d 853, 855 (Ky. 1983). The issues raised in the underlying
CR 60.02 notion were, or could have been, raised in the direct
appeal and in the earlier post-conviction notion.

CR 60.02 “is not intended nerely as an additi onal

opportunity to re-litigate the same issues. . . .” MQueen v.

Commonweal th, 948 S. W 2d 415, 416 (Ky. 1997). A novant nust

make a substantial showi ng of the necessity for extraordi nary
relief prior to such a notion being granted. Ringo v.

Commonweal th, 455 S.W2d 49, 50 (Ky. 1970). “Relief should not
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be granted pursuant to CR 60.02 unl ess new evidence, if
presented originally, would have with a reasonable certainty

changed the result.” Brown v. Commonweal th, 932 S.W2d 359, 362

(Ky. 1996). Gardner clains that if the alleged co-conspirator
had been tried with him he would not have been convicted. W
find no support for this claimin the record, or the facts in
this case. Gardner raised both the issue of the validity of the
PFO i ndi ctnment, and the issue of clainmed ineffective assistance
of his counsel in allegedly overl ooki ng necessary evi dence on
direct appeal and in his RCr 11.42 notion. The appellate courts
found no reversible error in the judgnents and orders of the
circuit court. W conclude that the trial court correctly
deni ed Gardner’s CR 60.02 notion on the grounds that the issues
had previously been raised and rul ed upon.

Gardner objects to the trial court’s denial of his
request for an evidentiary hearing on his notion. Were a
nmovant’s allegations are refuted by the record, and no
additional information is necessary, a court may properly deny a

request for an evidentiary hearing. Comonwealth v. Stanps, 672

S.W2d 336 (Ky. 1984). The trial court’s determ nation whet her
to grant an evidentiary hearing will not be disturbed absent a

showi ng of abuse of discretion. Land v. Commonweal th, 986

S.W2d 440, 442 (Ky. 1999). No such showi ng was nade here. The

court’s ruling is affirned.



ALL CONCUR.
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