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BEFORE: KNOPF, TAYLOR, AND VANMETER, JUDGES.

KNOPF, JUDGE: Tommy L. Weathers appeals froma judgnent of the
Fayette Circuit Court which confirmed a jury verdict convicting
hi m of second degree crininal possession of a forged instrunent,?
and being a persistent felony offender in the first degree.? The
jury fixed his sentence at ten years’ inprisonnent, which the

trial court inposed. Wathers argues that there was

! KRS 516.060. Crimnal possession of a forged instrument is a
cl ass D fel ony.

2 KRS 532.080(3).



i nsufficient evidence to support the conviction and that his
trial was rendered unfair due to prosecutorial msconduct and
t he introduction of inadm ssible evidence. Finding no error, we
affirm

At trial, the victim Linda Melton, testified that she
ordered two boxes of checks from her bank in August of 2003.
Melton further testified that only one box of checks was
delivered. 1In early Septenber, Melton discovered that a check
for $200.00 had been witten on the account. The check was made
out to Weathers’s |landlord and the meno |line indicated that it
was for Weathers’s rent. Melton testified that she never wote
t hat check and she did not know Weathers. Melton added that the
check nunber was fromthe box of checks that she never received.
Weat hers’s landlord testified that Wathers had personally given
her the check. The |andlord accepted the check because she knew
t hat ot her people had hel ped Weat hers pay his rent before. The
 andl ord al so testified that she wote Wathers’s nane on the
meno |ine after he gave it to her and she gave hima receipt.

Weat hers first argues that the trial court erred by
denying his notion for a directed verdict. W disagree. The
Commonweal th bears the burden of proving each el enent of the

charged of fense beyond a reasonabl e doubt.® On a notion for

3 KRS 500. 070.



directed verdict, the trial court nust draw all reasonable

i nferences fromthe evidence in favor of the Commonwealth.* An
appel l ate court can disturb a jury’'s verdict only if it would be
clearly unreasonable for a jury to find guilt.?

KRS 516. 060 provides that a person is guilty of
crimnal possession of a forged instrunent in the second degree
“when, with know edge that it is forged and with intent to
defraud, deceive, or injure another, he utters or possesses any
forged instrunment of a kind specified in KRS 516.030.” Wathers
asserts that the Commonwealth failed to prove that he know ngly
possessed a forged instrunent or that he had the intent to
defraud, deceive or injure another.® However, when the evidence
shows that the nane attached to the instrunent had been forged,
the inference arises that the person who uttered it as genuine
either forged the instrument or knew it was forged, and unless
the uttering or forgery was explained satisfactorily the
presunption becomes conclusive.’ |In the absence of any contrary
evi dence, the jury could reasonably infer that Wathers knew t he

check was forged.

4 Cormonweal th v. Benham 816 S.W2d 186 (Ky. 1991).

S1d. at 187.

® See Caudill v. Commonweal th, 723 S.W2d 881, 883 (Ky. App.
1986) .

" Smith v. Commonweal th, 307 S.W2d 201 (Ky. 1957); and G egory
v. Commonweal th, 557 S.W2d 439, 440 (Ky. App. 1977).




Weat hers next argues that the Commonweal th i nproperly
intimdated himagainst testifying in his own behalf. On the
nmorning the trial began, the Commonweal th informed the trial
court that it did not intend to introduce any evi dence of prior
crinmes or bad acts by Weathers. The Commonweal th al so
acknow edged that it had not given any notice that it intended
to do so, as required by KRE 404(c). However, the Commonweal th
noted that Weathers had a prior conviction for theft by
deception where he had witten a bad check. The prosecutor
stated that the prior conviction mght be relevant to inpeach
Weat hers. The trial court stated that it would evaluate the
adm ssibility of the prior conviction based upon Wathers’s
testinmony at trial. Wathers did not testify and the
Commonweal t h never introduced the evidence.

Weat hers contends that the Commonwealth’s pre-tria
reference was inproper and was i ntended to di scourage himfrom
testifying. After reviewing the trial tape, we find that this
allegation is without nmerit. The prosecutor nerely advised
Weat hers that the prior conviction mght be relevant if he
testified that he did not understand how checks worked. There
is no indication that the Conmonweal th raised the issue for an
i mproper purpose. Furthernore, at the point defense counse

obj ected, the relevance of the prior conviction was entirely



specul ative. Since Weathers did not testify, the adm ssibility
of the prior conviction was never before the trial court.

Lastly, Weathers argues that his trial was tainted by
t he adm ssion of inproper evidence. Prior to the beginning of
proof, defense counsel nmade a notion in limne to exclude any
evi dence that the box of checks was stolen fromMelton’s
mai | box. Melton admtted that she did not know when the checks
were stolen, and counsel did not want the jury to infer that
Weat hers had stolen the checks. The trial court granted the
nmotion. Shortly thereafter, the investigating police officer,
Detective Maria Wells, testified regarding her investigation of
the forgery report. Wlls testified that Melton had told her
that the box of checks had been stolen from her mail box.

Def ense counsel did not object to the statenment, but did |ater
obj ect to hearsay statenents in Detective Wells’s testinony.

In the absence of a contenporaneous objection, this
claimof error is not preserved for review.® Furthernmore, we
find no palpable error in this case.? After considering the
substantial and uncontested evi dence agai nst Wathers, there is

no substantial possibility that the result would have been any

8 RCr 9.22; KRE 103(a).

° RCr 10. 26.



different absent Detective Wells’s brief statenent that the
check was stolen fromMelton's mail box.
Accordingly, the judgnment of conviction by the Fayette

Crcuit Court is affirned.
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